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is without exception, the Best Remedy for relieving Mental and Neiveus st 
Exhaustion; and where the system has become debilitated by disease, it 

2 acts as a general tonic and vitalizer, cries sustenance to both brain 
ae and body. | 
| Dr. E. Cornell Esten, Philadelphia, Pa., says: “I have met 
with the greatest and most satisfactory results in dyspepsia and general © 


derangement of the cerebral and nervous systems, causing debility and 
exhaustion.” 
















Descriptive becasue sent free on application to 
Rumford Chemical Works, - Providence, R. I. 
BEWARE OF SUBSTITUTES AND IMITATIONS. 
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RESTRICTIVE COVENANTS AS APPLIED TO 
TERRITORIAL RIGHTS IN PATENTED 
ARTICLES. 


RECENT decision of the Supreme Court of the United 

States has settled a question which has been much discussed 
in the Circuit Courts. In Keeler v. Standard Folding Bed Co.,! 
the Supreme Court has gone a step beyond its own decision in 
Hobbie v. Jennison,? and has held that one who buys a patented 
article in one part of the United States of a person licensed to 
sell it there may sell it as well as use it in any other part. 
The doctrine that a patented article once sold is free from the 
monopoly was applied to a case in which the purchaser bought in 
one State for the purpose of selling in another in which he knew 
his vendor had no right to sell. It was the case of a dealer in 
Massachusetts who knew that the right to use and sell the patented 
article there belonged to another, and yet sent to Michigan and 
bought the goods there for the purpose of resale in Massachusetts, 
and sold them here in defiance of the licensee for Massachusetts. 
It had already been decided in Hobbie v. Jennison, that the assignee 
of a given territory cannot maintain a suit for infringement against 
one who sells patented articles within his own district with the 
knowledge that they are to be used in territory of the plaintiff. The 
court followed its own decision in Adams v. Burke, made in 1873,° 





1 157 U.S. 659, April 8, 1895, ‘8 17 Wall. 453. 
2 149 U. S. 355, May 10, 1893. 
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and said that it was established by that case that “the sale of a 
patented article by an assignee within his own territory carries the 
right to use it everywhere, notwithstanding the knowledge of both 
parties that a use outside of the territory was intended.” This 
principle has now been applied to a case in which the sale was 
made to a dealer who purchased for the purpose of making a busi- 
ness of selling the articles within the territory of another, and not 
merely for the purpose of using them there. 

The question, as I have said, is one that has been much dis- 
cussed in the Circuit Courts, and the decision in Adams v. Burke 
was not generally accepted as settling the law. The vigorous dis- 
senting opinion of Mr. Justice Bradley, with whom Swayne and 
Strong, JJ., concurred, was thought by many of the Circuit judges 
to be sound in principle, and the injustice resulting from the appli- 
cation of the doctrine of the court to the cases in hand led them 
to distinguish and to doubt the decision, and to suggest that, if the 
question should be argued again before the Supreme Court, the 
dissenting opinion would prevail. The decision, moreover, made a 
distinction between the right to use and the right to make and sell, 
and went no further than to declare that upon the sale of an article 
the sole value of which is in its use the purchaser acquired a right 
to use which was unlimited in place as well as in time. 

In Hatch v. Adams, argued before Judge McKennan and Judge 
Butler,! in 1884, the question was whether one who purchased a 
patented article in New York from one who had acquired the right 
to sell there, and not in Philadelphia, could sell it in the course of 
trade in Philadelphia to dealers there. Judge McKennan said the 
patent act authorized a patentee to divide up his monopoly into 
territorial parcels, and to grant to others an exclusive right under 
the patent to the whole or any part of the United States, and that 
a grantee taking a limited right could not exercise it outside of his 
territory, nor grant to others the right todo so. The decision in 
Adams v. Burke, he said, was that the unrestricted sale of a 
patented article carries with it the right to its unlimited use, and 
that the reason on which the rule rests involves a plain distinction 
between the right to use and the right to manufacture and sell an 
invention ; and he came to the conclusion that, even in view of this 
case, a sale of patented articles, in the ordinary course of trade, out- 








1 22 Fed. Rep. 434, U. S. Circuit Court, E. D. Penn., Oct. 29, 1884. That Judge 
Butler took part in this case and concurred in the opinion appears from a remark in 
his opinion in Sheldon Axle Co. v. Standard Axle Works, 37 Fed. Rep. 791. 
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side the territorial limits to which the right to sell is restricted by 
the patentee’s grant, is unwarranted. 

In Hatch v. Hall,! a suit in New York relating to the same 
patent, Judge McKennan’s opinion was referred to with approval 
by Judge Wheeler, and a preliminary injunction was granted 
against the sale of the patented articles by the defendant outside of 
his own territory, but was not allowed as to sales made within his 
territory on the mere allegation that purchasers might take them for 
sale into the territory of the complainant; and in the same case, on 
final hearing,” it was held that the defendant should be restrained, 
not only from selling within the territory of the complainant, but 
also from making sales to persons who purchased of him in his own 
territory for the purpose of selling within that of the complainant. 
With respect to Adams v. Burke, the judge said: ‘‘ That case is to 
be followed here, of course, as far as it went, while it stands. It 
leaves the defendant the right to sell within his territory for mere 
use outside. But it was carefully limited to what was necessary to 
be decided and did not go beyond the mere use in question. It falls 
far short of holding that a purchaser from an owner of a territorial 
right within the territory could sell outside without infringing upon 
the rights of the owner of that territory.” 

In Sheldon Axle Co. v. Standard Axle Works,’ Judge Butler 
limited the decision in Adams v. Burke to a question of the con- 
struction of the assignment, and distinguished that case from one 
in which the plaintiff held the first assignment of a territorial right 
and the defendant took with notice of it. He held that the defend- 
ant, having notice of the grant to the plaintiff, could not even use 
the patented article within his territory, although it was purchased 
elsewhere. Just at this time the case of the Standard Folding 
Bed Co. came before Judge Colt, in Massachusetts,* and he also 
distinguished Adams v. Burke. He said the decision was expressly 
limited to the right to use, and that even with this restriction the 
court were divided in opinion; and he said he agreed with the con- 
clusion of Judge McKennan in Hatch v. Adams, and held that 
the purchaser of a patented article from the assignee of a certain 
defined territory was not at liberty to sell it in the course of 





1 22 Fed. Rep. 438, U.S. Circuit Court, E. D. N. Y., Dec. 4, 1884. 

2 Hatch v. Hall, 30 Fed. Rep. 613, April 26, 1887. 

3 37 Fed. Rep. 789, U. S. Circuit Court, E. D. Penn., Feb. 21, 1889. 

4 Standard Folding Bed Co. v. Keeler, 37 Fed Rep. 693, U.S. Circuit Court, D. 
Mass., Feb. 20, 1889. Followed on final hearing, Jan. 3, 1890, 41 Fed. Rep. 61. 
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trade in another territory in which another person had an exclu- 
sive right. 

No reference is made in these cases to the decision of Judge 
Coxe in Hobbie v. Smith,! in which the facts were similar to those 
in Hobbie v. Jennison, afterwards decided by Judge Brown,? and 
finally by the Supreme Court. The question was whether the 
plaintiffs, being assignees of a patent for certain States, could recover 
damages for the sale of the patented articles in another territory by 
persons who knew that they were to be used in the territory of the 
plaintiffs. Upon this proposition, Judge Coxe said, “ there may be 
room for discussion as to what the law should be; there can be 
none as to what the law is. In Adams v. Burke, 17 Wall. 453 (at 
Circuit, 1 Holmes, 40), the question was sharply at issue, and the 
Supreme Court decided that a patented article, when rightfully 
bought, could be used anywhere, thus going a step further than is 
necessary in the case at bar, for here the action is against the 
seller, there being no pretence that the defendant ever used the 
pipe in the forbidden territory.” 

Hobbie v. Jennison* came before Judge Brown (afterwards a 
justice of the Supreme Court), and he agreed with Judge Coxe that 
the case was not to be distinguished from Adams v. Burke, and 
said that that case must be accepted as authority for the broad 
proposition that the sale of a patented article by an assignee within 
his own territory carries the right to use it everywhere, notwith- 
standing the knowledge of both parties that a use outside of the 
territory was intended; but he said: “ Were this an original proposi- 
tion, we should be strongly inclined to hold that the vendor of a 
patented article who sells the same for the purpose of or knowing 
that it will be resold or used in the territory belonging to another, 
is equally amenable to suit as if the sale were mace in such other 
territory.” And referring to Adams v. Burke, he said: “It may 
perhaps admit of some doubt, especially in view of the strong dis- 
senting opinion in that case, whether this doctrine will be adhered 
to should the question ever be reargued, but of course the case is 
the law unto this court, and must be followed until overruled by 
the court which pronounced the opinion.” 

Shortly after this, the Supreme Court decided a case involving 





1 27 Fed. Rep. 656, U. S. Circuit Court, N. D. New York, May 1o, 1885. 
2 40 Fed. Rep. 887, E. D. Mich., March 4, 1889. 

3 149 U.S. 355. 

* 40 Fed. Rep. 887, U. S. Circuit Court, E. D. Mich., March’4, 1889. 
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the rights of holders of patents for the same invention in different 
countries, and not those of assignees of the rights for different ter- 
ritories under the same patent.! With regard to the claim of a 
right to use the patented.article in this country after it had been 
purchased in Germany from the holder of the German patent, the 
Chief Justice said that the right which Hecht (the patentee) had 
to make and sell the burners in Germany was allowed to him under 
the laws of that country, and purchasers from him could not be 
thereby authorized to sell the articles in the United States in defi- 


ance of the rights of patentees under a United States patent. The . 


court referred to the distinction taken in Wilson v. Rousseau,” 
Bloomer v7. McQuewan,? and Adams v. Burke,‘ between the right 
to make and vend and the right to use, the former being a part of 
the franchise, and the right to use after the sale being unlimited to 
any locality; but the conclusion with respect to the right to use 
was not applied to the case of the article purchased under foreign 
patents, The monopoly given by the patent of one country was 
regarded as wholly distinct from that given by another, and there 
was no discussion of the effect of the statute providing for a 
division of the monopoly under a United States patent. 

When Hobbie zv. Jennison came before the Supreme Court,’ it was 
insisted that the doctrine of Adams v. Burke applied only to cases 
in which the goods were lawfully sold for general use, and not to a 
case in which the sale was made nominally where it was lawful for 
the express purpose of having the goods used in a place where the 
sale would be unlawful; but the court said: “ We are of opinion 
that the case of Adams v. Burke cannot be so limited; that the 
sale was complete at Bay City, and that neither the actual use of 
the pipes in Connecticut, nor a knowledge on the part of the de- 
fendant that they were intended to be used there, can make him 
liable.” 

This was a case in which the patented article was bought for 
use, and not for sale. In the next case, Keeler v. Standard Fold- 
ing Bed Co.,° the question came squarely before the court whether 
the doctrine that an article once sold in one place was free’ from 
the monopoly everywhere would permit a man to buy from an 
assignee of one territory for the purpose of selling within the ter- 
ritory of another. The right to vend had been distinguished in 










1 Boesch v. Graff, 133 U. S. 697, March 3, 1890. 4 17 Wall. 453. 
2 4 How. 646. 5 149 U. S. 355. 
8 14 How. 539, 549. 6 157 U.S. 659, April 5, 1895. 
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Adams v. Burke from the right to use, and had been called a part 
of the franchise. Did the fact that the article had been sold 
permit the purchaser to sell it in those parts of the country in 
which this franchise was in another? The Supreme Court held 
that it did, 

Judge Brown had then become a member of that court, and he 
read a dissenting opinion, in which the Chief Justice and Field, J., 
concurred. He conceded that the court was committed by Hob- 
bie v. Jennison to hold that a vendee of a patented article has a. 
right to make use of it anywhere, even though it was purchased 
for the purpose of being used in the territory of another; but he 
said: ‘“ We are now asked to take another step in advance and hold 
that a rival dealer, with notice of the territorial rights of a licensee 
or assignee, may purchase any quantity of patented articles of the 
patentee, and sell them in his own territory, in defiance of the rights 
of the owner of such territory. To this proposition I am unable to 
give my assent.” The court, however, decided that, upon the doc- 
trine of Adams v. Burke and Hobbie v. Jennison, “ It follows that 
one who buys patented articles of manufacture from one authorized 
to sell them becomes possessed of an absolute property in such 
articles unrestricted in time or place.” 

The result of these decisions is that the rights of assignees 
for specified parts of the United States, under assignments which 
are authorized by the statute, are without protection from the 
patent laws against the invasion of their territory by the use or 
sale of the patented articles purchased in other parts of the coun- 
try, even though the purchase be made for the purpose of use or 
sale within the territory, and with notice of the rights of the 
assignees. 

Whether such rights may be protected in any other way, the 
Supreme Court declined to express an opinion, and Mr. Justice 
Shiras, reading the opinion of the Court in Keeler v. Standard 
Folding Bed Co., said: “ Whether a patentee may protect himself 
and his assignees by special contracts brought home to the pur- 
chasers is not a question before us, and [is one] upon which we 
express no opinion. It is, however, obvious that such a question 
would arise as a question of contract, and not as one under the in- 
herent meaning and effect of the patent laws.” 

It is certainly very important that protection of some kind 
should be given to the territorial rights which the patent laws 
allow to be created. 
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Justice Bradley, in his dissenting opinion in Adams v. Burke,! 
speaking of the effect of the decision that, when the article had 
once been sold, the patent laws afford no protection, says: ‘“ Such 
a doctrine would most seriously affect not only the assignor (as to 
his residuary right in his patent), but the assignee also. For if it 
be correct there would be nothing to prevent the patentee himself, 
after assigning his patent within a valuable city or other locality, 
from selling the patented machine or article to be used within the 
assigned district. By this means the assignment could be, and in 
numberless instances would be, rendered worthless. Millions of 
dollars have been invested by manufacturers and mechanics in 
these limited assignments of patents in our manufacturing districts 
and towns, giving them, as they have supposed, the monopoly of the 
patented machine or article within the district purchased. The 
decision of this court in this case will, in my view, utterly destroy 
the value of a great portion of this property.” So also Justice 

Brown, in his dissenting opinion in Keeler v. Standard Folding 
Bed Co.,? said: “Under this rule a patentee may assign his right 
to make and sell the patented article in every State in the Union 
except his own; may there establish a manufactory, and may, by 
his superior facilities, greater capital, more knowledge of the busi- 
ness, or more extensive acquaintance, undersell his own licensees, 
drive them out of business, and utterly destroy the value of their 
licenses.” 

It is a matter of great practical importance, therefore, for those 
who deal in patent rights to know whether, upon the assignment of 
the patent, or the grant of an exclusive license for a certain terri- 
tory, there is any way in which the patentee and his assignees or 
licensees may protect themselves against the sale or use within 
their territories, and, if so, by what means such protection may be 
secured, and it opens an interesting field for inquiry as to what 
principles of law or equity are applicable to such a case. 

It is obvious that contracts between the patentee and the licensees 
are not in themselves sufficient to afford all the protection that is 
required. If each licensee should agree that he would not himself 
sell the patented article outside of his own territory, and if the 
patentee should agree that he would not himself sell the article 
nor authorize it to be sold within that territory, these agreements 
would be binding between the parties, but they would not in them- 





1 17 Wall. 453-459. 2 157 U.S. 659-672. 
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selves be binding upon strangers who might purchase the article, 
nor would they create any direct obligation between the assignees 
of the patent for the various territories. The contract between the 
patentee and the assignee of one territory would not furnish a right 
of action against the assignee of another, nor would it give the 
assignee protection against the acts of purchasers who were not 
parties to the contracts. In order to give adequate protection it is 
necessary that there should be some obligation that will be binding 
upon and available to the assignees as between themselves, and will 
also affect purchasers of the patent rights, or patented articles, or 
at least such purchasers as bought with notice of the arrangements 
made with respect to the sale or use of the articles in the various 
territories. 

The question is whether such obligations can be created, and 
how far they will reach, and in what manner they can be enforced. 
Suppose, for example, that a patentee has given exclusive licenses 
to several persons to sell within certain territories, and has taken 
from each licensee an agreement that he will not sell in the terri- 
tory of the other. If the patentee himself, or any of his licensees, 
sell within his own territory to one who is known to be buying for 
the purpose of selling within the territory of another, and with 
notice of the agreements, is there any way of preventing the pur- 
chaser from selling the goods within the territories of the other 
licensees? The patent laws, under the decisions of the Supreme 
Court, afford no protection in such cases. Is there a remedy at 
law or in equity against the patentee, or the several licensees, or 
against the purchaser who buys with notice of the agreements ? 

The remedy of a licensee against the patentee depends of course 
upon the terms of the contract between them, but to what extent 
can the several licensees acquire rights as against one another, 
and as against the acts of purchasers from the others ? 

The Supreme Court, in Hobbie v. Jennison,! while deciding that 
the patent laws afforded no protection in such cases, said: “It is 
easy for a patentee to protect himself and his assignees where he 
conveys exclusive rights under the patent for particular territories. 
He can take care to bind every licensee or assignee, if he gives 
him the right to sell articles made under the patent, by imposing 
conditions which will prevent any other assignee or licensee from 
being interfered with.” There were no conditions nor restrictions 
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in that case in the title of the defendant. He was the assignee and 
owner of the patent for the State of Michigan, and it was held that 
he was entitled to sell goods with the knowledge and intention that 
they were to be used in the territory assigned to the plaintiff. The 
suggestion, therefore, was not necessary to the decision of the case, 
and cannot be regarded as an authoritative declaration of the opin- 
ion of the court. In the next case,— the case referred to at the 
beginning of this article! — the court seems to take pains to declare 
that it has not committed itself to the suggestion thrown out by 
Mr. Justice Blatchford in the former case. The court, speaking 
by Mr. Justice Shiras, says: ““Whether a patentee may protect 
himself and his assignees by special contracts brought home to the 
purchasers, is not a question before us, and [is one] upon which 
we express no opinion.” 

There is no decision of the Supreme Court, therefore, upon the 
question whether by means of conditions or of contracts brought 
home to purchasers the assignees can be protected from being 
interfered with by one another or by purchasers of the patented 
article with notice of the contracts. 

The suggestion of Mr. Justice Blatchford seems to be that, by 
means of conditions imposed in granting the licenses, the several 
licensees may be prevented from interfering with one another in the 
sale of the patented articles; and the question suggested by Mr. 
Justice Shiras is whether the patentee may protect himself and his 
assignees by special contracts brought home to the purchasers. 
The question is, On what principles can these conditions and these 
contracts be made binding upon persons who are not parties to 
them? 

If an assignee takes the right to sell in a given territory on con- 
dition that he will sell only for use within that territory, will a pur- 
chaser who buys with notice of this condition be bound by the 
restriction? Can he be restrained by a court of equity from mak- 
ing use of the article in such a manner as to violate this condition 
agreed to by his vendor, or does the purchase of the article give 
him the right to use it without regard to any contract or condition 
entered into with respect to it by a previous owner? 

An assignee of the patent right may, no doubt, take it subject 
to restrictions affecting the manner of the use of it. He may be 
subject to an agreement not to manufacture except for certain 
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persons, not to use except in a certain way, and not to sell except 
in a certain place, and any assignee from him of this right would 
take the privileges subject to these conditions. But upona sale of 
a patented article, the article itself, according to the doctrine estab- 
lished in the Supreme Court, is freed altogether from the monopoly 
of the patent laws, and is no longer subject to any restriction 
imposed by them. If any restriction is to be imposed upon the 
manner or the place of its use, it must be imposed by contract 
or other personal obligation; and, with respect to the sale or 
use of the article itself, the question of restriction will depend 
upon the question whether a condition or restrictive contract 
with respect to the use or sale of it may be held to be binding 
upon any one who purchases it with notice of such condition or 
contract. 

This suggests the question whether the principles of equity that 
have been applied to lands sold subject to conditions or restrict- 
ive covenants are applicable to personal property also. It is well 
established that, under certain circumstances, one who purchases 
land with notice of a covenant made with a former owner limiting 
the manner of its use will be restrained from making use of it in 
such a manner as to violate this covenant, even though the cove- 
nant do not run with the land; and this remedy is given not only 
to the person with whom the covenant was made, but also in some 
cases to assignees of other land for the benefit of which the 
covenant was exacted. 

Is there an analogy between the cases in which this doctrine is 
applied to covenants restricting the use of land, and the cases of 
agreements restricting the manner of use of patented articles in 
one territory for the benefit of the rights retained with respect 
to another territory ? 

The doctrine has not been applied to personal property in general, 
and the cases in which the doctrine has been developed and defined 
relate for the most part to real estate ; but it is a suggestive fact that 
one of the leading cases frequently cited as authority for the doc- 
trine applied to the use of land was a case relating to the use of 
personal property. It was the decision of Lord Justice Knight 
Bruce, in De Mattos v. Gibson.!. The owner of a vessel had signed 
a charter-party for a voyage from Newcastle to Suez, and had 
afterwards mortgaged the vessel to one who had notice of the 
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contract. Lord Justice Knight Bruce said: “ Reason and justice 
seem to prescribe that, at least as a general rule, where a man by 
gift or purchase acquires property from another, with knowledge 
of a previous contract, lawfully and for a valuable consideration 
made by him with a third person to use and employ the property 
for a particular purpose and in a specified manner, the acquirer 
shall not, to the material damage of the third person, in opposition 
to his contract and inconsistent with it, use the property in a man- 
ner not allowable to the giver or seller. This rule, applicable alike 
in general, as I conceive, to movable and immovable property, . 
recognized and adopted, as I apprehend, by the English law, may, 
like other general rules, be liable to exceptions arising from special 
circumstances, but I see at present no room for any exception in 
the instance before us.” And he issued an injunction restraining 
the mortgagee, with notice of the charter-party, from interfering 
with the voyage to Suez. 

The contract in this case was not a contract imposing a per- 
petual restriction upon the mode of the use of an article, and it 
was not in this respect analogous to a restrictive covenant, nor can 
the case be considered as authority for the proposition that such a 
restriction can be put upon the use of personal property. It was 
a contract made by the owner agreeing to give another the right 
to use the article for a certain time, and the charter-party may 
have been regarded as giving an equitable interest in the vessel 
for the voyage. It was a contract which would be considered in 
equity as giving the third person a right in the ship which 
the purchaser with notice would not be permitted to violate. The 
significance of the decision in the present discussion is, that the 
court declares, in referring to personal property, the doctrine 
which has become the basis of the rule adopted in dealing with 
restrictive covenants with respect to the use of real estate. 

The court of equity in restraining the violation of restrictive 
covenants with respect to the use of land does not enforce any rule 
of the common law relating to real estate. It does not confine the 
remedy to cases in which the covenant runs with the land, nor does 
it base its action altogether upon the idea of an equitable easement, 
but originally and chiefly upon the ground that the purchaser who 
has taken the land with notice of a contract made for the benefit 
of other land of the vendor, or his assigns, shall not be permitted 
in equity to use it in a manner inconsistent with the contract. 
The cases on this subject are discussed in an article by the present 
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writer in the Harvarp Law Review for January, 1893,' with 
especial reference to the application of the principle to restrictions 
arising out of the adoption of a general plan for the use and im- 
provement of a tract of land divided and sold to different persons. 
It was pointed out in that article, that in some of the leading cases 
the action of the court in granting an injunction was based on 
purely equitable grounds, and that it was held that the obligation 
arose out of acquiring the property with notice of the agreements 
made with respect to it. In Duke of Bedford v. British Museum,’ 
one of the earliest cases on the subject, the action of the court was 
put on that ground. In Tulk v. Moxhay, Lord Chancellor Cotten- 
ham said: “The question is not whether the covenant runs with 
the land, but whether a party shall be permitted to use the land in 
a manner inconsistent with the contract entered into with his 
vendor, and with notice of which he has purchased.” So also in 
Whitney v. Union Railway Company,’ Chief Justice Bigelow, of 
Massachusetts, said: “ An agreement restricting the use of land is 
binding on an assignee with notice, not because he is an assignee, 
but because he has taken the estate with notice of a valid agree- 
ment concerning it which he cannot equitably refuse to perform ” ; 
and Chief Justice Beasley, in a leading case in New Jersey,‘ said: 
“The principle on which equity enforces the burden of a covenant 
against an alienee is that of preventing a party having acquired 
land with knowledge of the rights of another from defeating such 
rights, and not upon the idea that such engagements create ease- 
ments which run with the land.” 

Whatman v, Gibson® was one of the first of the English cases in 
which relief was granted upon the principle of carrying out a 
general plan for the improvement of land, and Vice Chancellor 
Shadwell said that all the parties to the deed were bound ‘by it, 
and that he saw “no reason why, there being an agreement, all: 
persons who came in with notice should not be bound by it, each 
proprietor being manifestly interested in preserving the uniformity 
and respectability of the row.” 

In a case in New Jersey,® the doctrine of obligation arising out 
of notice was applied to the use of personal property which a lessor 
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of land had agreed to give to the lessee to be used in carrying on 
his business on that land. It was the blood and other refuse of an 
abattoir, and a subsequent lessee of the abattoir sold this blood and 
refuse to another, who had notice of the covenant that they were to 
be given to the complainant. It was held that the lessees of the 
abattoir were bound by the covenant, and that the purchasers, hav- 
ing notice of it, were bound also, and that they should be restrained 
from taking or using the products which had been reserved for the 
complainant. 

The principle that one who purchases property, with notice of a 
valid agreement made concerning it conferring a right upon an- 
other, would seem to be applicable to personal property, as well as 
to real estate, and it was this doctrine no doubt to which Justices 
Blatchford and Shiras referred when they spoke of notice of the 
rights of assignees of a territorial right, and of “ contracts brought 
home to the purchasers.” 

The notice, however, must be notice of some right relating to 
the thing purchased, or else of some right of the party or of a third 
person in other property which is connected with the contract of 
sale. It must be notice of a right acquired in a thing, an equitable 
right acquired by contract and not coriveyance, but still a right in 
a thing and not a merely personal obligation. The right protected 
is the right which some person has acquired concerning the thing, 
and not merely a right which has been acquired or given with 
respect to the actions of another. It is only with this limitation 
that it will be held that notice affects the right of a purchaser to 
deal with the thing purchased, whether it be real estate or personal 
property. 

The doctrine of restrictive covenants with respect to real estate 
does not go so far as to permit the owner of land to impress 
upon it any notion he may please, nor does it impose upon the 
purchaser of land the performance of any contract whatever 
which the owner may make with another with respect to the 
use of it.1 Covenants which are enforced under this doctrine 
are for the most part negative covenants with respect to the 
manner of the use of the land,? and they are covenants made 
upon the sale of the land with the intention that they should affect 





1 Brewer v. Marshall, 19 N. J. Eq. 537; Wilson v. Hart, L. R. 1 Ch. App. 463. 
2 Haywood v. Brunswick &c. Soc. L. R. 8 Q. B. D. 403; London & S. W. Ry. 
Co. v. Gomm, L. R. 20 Ch. D. 562. 
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the use of it in the hands of future assignees! They must be 
covenants touching the use of the land itself, and not merely the 
products of it,? nor the conduct of the owner of it, and if they are to 
be enforced by assignees of the covenantor they must be made for 
the benefit of other land which he retains, and afterwards conveys, 
or in pursuance of a general plan relating to the land to which 
they relate.? The doctrine, therefore, if it were applied to personal 
property, would not be unlimited in its scope, nor be applicable 
except under certain circumstances and conditions. 

It is not necessary now to consider the general question 
whether it would not be inconsistent with the freedom of sale of 
personal property to permit restrictions to be placed upon the 
use of it in the hands of purchasers. It is no doubt true that 
there are many conditions which cannot be imposed by owners of 
personal property upon the use that is to be made of it hereafter. 
The question now relates to the effect of a contract made by the 
owner of a patent right with respect to the use of an article which 
he has the exclusive right to make, use, and sell. The contract 
is made as one of the conditions upon which he parts with this 
exclusive right, and is made for the benefit of the rights under 
the patent which he retains,and which it may be he afterwards 
conveys to others. It is a contract made, it may be, in pursuance 
of a general plan for the distribution of his rights over the whole 
territory embraced in his patent rights, and for the benefit of all 
who may purchase from him any parts of those territorial rights. 
In all these points the conditions are analogous to those under 
which the law of restrictive covenants with respect to land is 
applied, and the question is only whether under these circumstan- 
ces the same principles are applicable to the sale of patented arti- 
cles for use in certain territories, and whether by means of notice 
brought home to the purchasers the conditions so imposed may 
be enforced. 

With regard to real estate it is well settled that, if land be sold 
subject to a restrictive covenant taken for the protection of other 









1 Keates v. Lyon, L. R. 4 Ch. App. 218; Master v. Hansard, L. R. 4 Ch. D. 718; 
Renals v. Cowlishaw, L. R. 9 Ch. D. 125; L. R. 11 Ch. D. 586; Nottingham Patent 
Brick & Tile Co. v. Butler, L. R. 15 Q. B. D. 264. 

2 Brewer v. Marshall, 19 N. J. Eq. 537. 

3 Spicer v. Martin, 14 App. Cas. 12; MacKenzie v. Childers, L. R. 43 Ch. D. 265; 
Parker v. Nightingale, 6 Allen, 341; Dana v. Wentworth, 111 Mass. 291; De Gray v. 
Monmouth Beach Club House Co., 50 N. J. Eq. 329. 
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land retained by the grantor, a purchaser of the land sold taking 
with notice of the covenant may be restrained from using the land 
in violation ‘of the covenant, and that a suit for such an injunction 
may be maintained, not only by the original grantor, but also under 
some circumstances by one who has purchased the land for the 
benefit of which the covenant was made.! 

‘So also where land is divided into parcels, and all the parcels are 
sold with similar restrictions in pursuance of a general plan for the 
improvement of the whole property, any purchaser that takes with 
notice of the restrictions will be restrained from using the land in 
a manner inconsistent with the contract, and a suit for an injunc- 
tion may be brought against any purchaser of any of the other 
parcels, whether he be in law an assignee of the contract or not. 
And again, if two persons agree together with respect to the 
restrictions upon the use of adjoining pieces of land, the assignee 
of either one with notice of the covenant will be prevented at the 
suit of the assigns of the other from using the land in violation of 
the agreement.® 

So far as this principle is concerned, there would seem to be no 
distinction between real and personal estate, and the cases relating 
to real estate are, therefore, to be considered in examining the 
question of the effect of notice of a restrictive covenant relating to 
the use of patented articles. 

There are analogies in these cases to the cases of the owners of 
territorial rights in a patent. The analogies are not perfect, but 
they are suggestive, and there is reason for the application of the 
same principles to both, A patentee has the exclusive right to 
make, use, and vend the patented article throughout the whole 
country. The law gives him authority to assign this exclusive 
right to different persons for different parts of the United States. 
Each purchaser then acquires an exclusive right for the territory 
assigned. In making this division of his territory the patentee, in 
order to protect the rights which he retains, or those which he 
may assign to others, exacts of each assignee a covenant that the 
goods which he may manufacture, use, or sell under the patent 
shall not be sold or used outside of his own territory. The con- 





1 Renals v. Cowlishaw, L. R. 9 Ch. D. 125. ‘‘ Restrictions upon the Use of Land,” 
6 Harv. Law Rev. 280-289, and cases cited. 

2 Spicer v. Martin, 14 App. Cas. 12; Dana v. Wentworth, 111 Mass. 291; De Gray 
v. Monmouth Beach C. H. Co., 50 N. J. Eq. 329, 336; 6 Harv. Law Rev. 280-291. 

3 Trustees of Columbia College v. Thatcher, 87 N. Y. 311. 
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tract is one of the conditions under which he has acquired any 
rights at all. He may have bought goods already manufactured 
under the patent, or the right to make them himself. In either 
case, the contract with respect to the place in which they shall not 
be used is a limitation in equity upon his right to sell or use them. 
He sells them to one who has notice of the rights of others so 
reserved under the contract. The purchaser has a complete title 
at law. The goods are free from the restrictions of the patent laws, 
but he has purchased them with notice of a contract made by the 
owner of the patent rights for the protection of other rights which 
he retains, or has conferred upon others, and it would seem that 
equity should enjoin him from making use of the goods in viola- 
tion of the contract under which the right to sell them was acquired 
by his vendor. The contract is in fact a charge upon the fran- 
chise conveyed. It is at least an equitable right in another, and 
brings the case within the rule that a purchaser with notice of a 
right in another is in equity liable to the same extent and in the 
same manner as the person from whom he made the purchase.! 

In such a case the right to an injunction would belong not merely 
to the patentee with whom the contract was made, but also to all 
the assignees of the franchises for the benefit of which the contract 
was taken. The contract was not merely a personal one, but it 
was made in pursuance of a general plan for the division of the 
property represented by the franchise, and for the protection of 
that franchise in the hands of the assignees of the several territories. 
The contract relates not merely to the sale of articles under the 
patent, but also to the exercise of the franchise itself. In purchas- 
ing the right to make and sell in a particular place, the purchaser 
buys a portion of the franchise which the patent confers. It was 
so held by the Supreme Court in Bloomer v. McQuewan,? where a 
distinction was made between this and the right to use an article 
already sold, and in making an assignment of a territory ora license 
to make and sell within a certain territory the vendor who exacts 
a contract not to make or sell for use in another territory takes it 
for the protection of the portion of the franchise which he retains, 
or which he has sold or is about to sell to others. One who pur- 
chases the article, therefore, with notice of the contract, purchases 
it with notice of the rights of others which the contract was in- 
tended to protect. 





1 Le Neve v. Le Neve, 2 White & Tudor’s Ldg. Cas. Eq. 32, note. 
2 14 How. 539-549. 
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It may be objected that the effect of this, after all, is to impose 
restrictions upon the use and sale of articles of merchandise, and 
that such restrictions are inconsistent with the right of property in 
chattels, and that it is against public policy to permit personal 
property to be subject to restraints with respect to the place in 
which it may be used, and that it may be even an improper re- 
straint upon commerce between the States. We need not now 
inquire whether the doctrine of notice may be applied to the 
ordinary sales of personal property, and whether it is possible for 
an owner to execute a contract with respect to any chattel in the 
ordinary course of trade which shall be binding upon all who — 
take with notice of it. Questions of public policy would no doubt 
affect the decision in such a case, but to apply the doctrine to 
cases of sales of patented articles sold by persons having limited 
rights under the patent laws is only to give protection to rights 
which the patent laws have created. Whatever may be thought 
of the policy of permitting a person to divide up the franchise of a 
patent, and to assign several franchises for different parts of the 
United States, that right is expressly given by the patent laws, and 
it is only because goods once sold are no longer subject to the 
patent that the right is not protected by the patent law itself. . It 
would seem, therefore, that it is not against public policy to permit 
the holders of the several franchises to protect the franchise by 
special contracts with reference to the use of the articles within 
their territories; but, on the other hand, it seems to be the only 
way in which effect can be given to the policy implied in that pro- 
vision of the patent laws which authorizes the patentee to make 
an assignment for a specified part of the United States. 

There are some suggestions in the text-books and in the decided 
cases that the doctrine of notice of restrictive covenants will be 
applied to the use and sale of patented articles within specified dis- 
tricts. Justice Blatchford, in Hobbie v. Jennison,’ spoke only of 
binding each assignee or licensee by imposing conditions which 
would prevent any other assignee or licensee from being interfered 
with, and Justice Shiras, in Keeler v. Standard Folding Bed Co.,? 
said, “Whether a patentee may protect himself and his assignees 
by special contracts brought home to the purchasers is not a ques- 
tion before us, and [is one] upon which we express no opinion.” 
But in a recent English case, Wederman v. Société Générale d’Elec- 
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tricité,! the doctrine was applied to the purchase of patent rights 
subject to notice of an agreement with another to pay royalties. 
It was insisted that there was no privity between the plaintiff and 
the last assignee, and that the first assignee alone was liable, but 
this was not sustained. Sir George Jessel, M. R., said: “ Now if 
that is so, if the owners for the time being of the patent are to 
work it, and are to pay five per cent to the plaintiffs out of the 
profits, then whether we treat it as a partnership, or whether we 
treat it as a charge on this patent, or whether we treat it as a roy- 
alty, it is quite plain that nobody could take the patent with notice 
of the arrangement, and say we will keep all the profits and not be 
liable to account. What Spencer’s Case (3 Rep. 16a), and Kep- 
pell v. Bayley (2 M. & K. 517), have to do with such a case as 
this, I cannot see. It is a part of the bargain that the patent shall 
be worked in a particular way, and the profits disposed of in a par- 
ticular way, and no one who takes with notice of that bargain can 
avoid the liability.” 

This was a case of the purchase of the whole franchise, and not 
of the franchise for particular districts, and the covenant related 
to the profits, and not to the use of the article; but the rights 
acquired on the purchase of a patent were held to be affected by 
notice of a bargain made with another with respect to the proceeds 
of the sale of the patented article. 

In a later English case, Heap v. Hartley,? the question related 
to the right to exercise the invention and to sell or use the patented 
article within a specified district for which another had an exclu- 
sive license. It was held that a mere licensee who was not an 
assignee of a patent acquired merely a right to use, and not a title, 
and could not maintain an action under the patent for an infringe- 
ment; but Cotton and Fry, L. JJ., before disposing of the case, 
inquired whether the defendant had not had actual notice of the 
exclusive license of the plaintiff to use and sell within the district. 
Fry, J., said: ‘“‘ Then in the second place the plaintiff puts his case 
in this way. He says, ‘ The exclusive license implies a contract 
not to grant to anybody else within the district. The defendants 
took these machines with notice of that contract, and it would be 
unconscientious to allow them to use the machines in such a 
manner as to violate the contract of which they had notice.’ Had 
they then notice of the contract?” It was found that they had not 
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notice, but it is plain that the question of notice was considered 
to be pertinent, and the inference is, that, if they had bought the 
machines with notice of the contract that no one except the plain- 
tiff should be allowed to use them within the district, they would 
have been restrained from using them there. 

In Dickerson v. Matheson in the Circuit Court of Appeals for 
the Second Circuit,! a notice of restriction against importation 
into the United States was held to be binding upon one who pur- 
chased patented articles in London from one who held both the 
German and the United States patents. It was held that the 
defendant had not succeeded in an attempt by indirection to make 
the purchase without notice of the restriction, and that the articles 
remained subject to the United States patent, and that the defend- 
ant, using them in the United States, was guilty of infringement. 
The court said: ‘A purchaser in a foreign country of an article 
patented in that country and also in the United States, from the 
owner of each patent, or from a licensee under each patent, who pur- 
chases without restriction upon the extent of his use or power of 
sale, acquires an unrestricted ownership of the article, and can use 
it in this country. The cases which have been heretofore decided 
by the Supreme Court in regard to unrestricted ownership by pur- 
chasers in this country of articles patented in this country and sold 
to such purchasers without limitation or condition, lead up to this 
principle.” This seems to imply that the doctrine that patented 
articles once sold are free from the monopoly applies only to cases 
in which they are sold without limitation or condition, and that a 
sale made with such a restriction would not be held to give an unre- 
stricted right to the purchaser. If the vendor has parted with his 
legal right, there would at least remain a right enforceable in 
equity against a purchaser with notice. In the case just referred 
to, the legal right under the patent was held to be affected by the 
notice. The purchase being made in England from the owner of 
the patent in Germany and in the United States, and being made 
with notice that the goods were not to be used in the United 
States, it was held that they could not be used there without 
infringing the United States patent. ‘It was decided,” as Judge 
Coxe said in the court below,? that “the restriction would follow 
the goods to this country if the original sale was made subject to 





1 57 Fed. Rep. 524. 
2 Dickerson v. Matheson, 50 Fed. Rep. 73-77. 
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the restriction, and it was so made if the goods were paid for at 
or after notice of the restriction.” 

There is a distinction between this case of a man holding a 
patent for two countries, and the case of one who holds patent 
rights for several districts within the United States; but in 
the latter case the restriction might well be held to follow the 
goods into other districts, and to reserve a right in the patentee 
which could be protected in equity as against purchasers with 
notice. 

In the later case of Edison Electric Light Co. v. Goelet,! U. S. 
Circuit Court, S. D. New York, the question of notice was re- 
garded as important on the question whether the vendor of 
patented articles for one district could be restrained from selling 
them in the district assigned to another dealer. The court said: 
‘There is no doubt that the defendants were advised in a general 
way that the complainants claimed the sole right to sell the Edison 
lamps in the city of New York, but there is no reason for discredit- 
ing their statement that as to these particular lamps they had no 
notice or knowledge of the restriction placed upon them by those 
who sold them,” 

In the Cotton Tie Case,” patented articles were sold with the 
condition that they should be used only once, and it was insisted 
by counsel in the brief for the defendants, that, assuming this re- 
striction to be legally effective between the complainants and the 
first purchasers, it was not such a restriction as ran with the 
articles and could operate as to subsequent purchasers. The court, 
however, did not allude to this argument, but based its decision on 
the ground that, the ties having been purposely destroyed in the 
using, the defendants in putting them together were in fact making 
new ties and were guilty of infringement. 

Mr. Walker in the new edition of his book on Patents does not 
discuss the question, but he seems to take it for granted that 
notice would have an effect upon the rights of purchasers. He 
says: “An agreement between grantors not to sell or use the 
patented article in the territory of each other is not binding upon 
purchasers from either of the grantees unless they buy with notice 
of the restriction.” 





1 65 Fed. Rep. 615. 


2 American Cotton Tie Supply Co. v. Simons, 106 U. S.; 14 Brodex Pat. Cas. 1509. 
3 Walker on Patents, 3d ed., § 288. 
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He cites a case in Illinois,! where two joint owners of a patent 
had divided the country between them, and had agreed that each 
should have the exclusive right to manufacture within his own dis- 
trict, and it was held that this agreement was not binding upon a 
purchaser from one of the parties of one of the machines made 
under the patent. The court held that the contract not to manu- 
facture in Illinois did not attach itself to the machines, and run with 
the property in them as a covenant against their being used in IIli- 
nois. It was insisted that the fact that the contract was recorded 
in the Patent Office as a part of the assignment was notice to the 
purchaser ; but the court decided that the contract related to 
the manufacture of knit goods by the party, and not to the use of 
the machines, and the question of notice was not considered. 

The authorities are not conclusive on either side of the question, 
but, under the principles which we have referred to, it would seem 
to be true that on the sale of territorial rights the patentee may 
protect himself and his assignees by means of conditions or of 
contracts brought home to the purchasers. If he takes an agree- 
ment from each assignee not to sell or use or sell for use in any 
territory not assigned to him, or if he makes this a condition of the 
assignment or the license, then he may not only have his remedies 
at law and in equity against the assignee or licensee, but he may 
also have a remedy in equity against one who takes an assignment 
of the right to sell or use, and also against one who purchases 
a patented article with notice of the restriction. The rights of a 
second assignee or licensee of the franchise itself would of course 
be limited, even at law, by the terms of the original assignment ; but 
the rights also of a purchaser of an article covered by the patent 
would be affected in equity by notice of the limitation placed upon 
the rights of the seller, and of an agreement made by him for the 
protection of the remaining rights of the patentee, or of the rights 
which he conferred upon others with respect to the sale or use of 
the articles in certain territories. 

The purchase gives the legal right to use the article in every 
part of the United States, but this would not be available to one 
who purchased with notice of the fact that the seller had acquired 
his right to sell subject to a condition or contract that he would not 
sell for use in the territory granted to another. Whether the con- 
tract or condition be regarded as a charge upon the franchise, or 
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as a restrictive covenant with respect to the exercise of the fran- 
chise and upon the use of the articles, it would confer rights which 
a court of equity could protect, and one who had notice of these 
rights would not be permitted to use his legal title for the purpose 
of defeating them. Proof of the notice must be distinct. Notice 
“must be brought home to the purchaser,” but if there were 
definite notice of the contract, and certainly if there were evidence 
of intentional combination with the person by whom it was made, 
it may be assumed that the court of equity would give redress. 
Edward Quinton Keasbey. 


NEwaARK, N. J., March, 1896. 
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PRACTICE OF LAW IN NEW YORK CITY. 


7 orator at the Langdell celebration in June last was a 

foreign lawyer. At once he claimed kin with his distin- 
guished audience by reminding them of the wide sway which our 
common law holds over this earth, and how that law — despite 
merely local divergences — is today a leading unifying factor in 
the civilization of mankind. Certainly it is not amiss that a 
learned profession, at one time distinctively recognized as The 
Faculty, should thus contemplate its history and also its ultimate 
goal; and that every earnest, trained member of it should at the 
close of each day’s work, however humdrum, resort to the con- 
solation that even he may to some degree be helping our law to 
become in form a perfect logic and in substance truth. 

It is necessary that a university should teach law thus, as a 
science, but the students who learn of it only in this academic 
mode may go to the bar over-persuaded that this sublimation has 
been definitely reached. It has not. 

In New York City law schools are now the highway to the bar. 
Mere empirics, who used to come into — indeed constitute — the 
profession by “reading” in the office of some practitioner, are 
rarely found. 

There are at the bar, and probably always will be, men of native 
aptitude, who, beginning as office boys or as stenographers with 
large law firms, absorb an inarticulate knowledge of law and of 
the rules for applying it, and so come into marked success. Such 
men are not numerous, and certainly are not to be blamed if they 
be more credit to themselves than to the profession. 

The diffusion of wealth enables more men than ever to seek 
their professional degrees at highly endowed institutions, which 
can well afford to award diplomas only to such as meet a high 
standard of knowledge — largely self-won — by the scientific 
(historical) method. 

The interest of those already in the profession is to keep down 
the number of fresh competitors by keeping up the standard of 
admission to practice. For twenty years our local bench has 
narrowly watched the law schools, and the tendency of authority 
here has been steadily to force a higher standard on those schools 
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where students are still mechanically prepared to become lawyers. 
So that our local bar tends to abound in members whose specific 
training fits them to be philosophic lawyers. 

The schools which now teach law as it ought to be may hasten 
the day when only such law will be recognized and applied. 
Seven of the nine judges on the Supreme Bench of the United 
States are school-bred lawyers, three of the seven being from one 
school, It cannot be but that to some degree their early educa- 
tion may through their decisions color the law of the land. 

In his oration, Sir Frederick Pollock expressed surprise, but 
pleasure, to be able to say that this Review is a contribution of 
some consequence to the literature of academic law. But for all 
that, it may not be amiss for the younger readers to find the uni- 
form erudition of these columns now giving way to an exhibition 
approximately fair and orderly, —of some of the existing circum- 
stances which in New York City at least, seem to set the ideal of 
the profession hopelessly far off and to make anything like high 
purpose common to the local bar seem a mere pretence. The 
excuse for this exhibition is not merely that such existing circum- 
stances seldom cheer the philosophic lawyer at any stage of his 
career, but that, on the whole, they bear most sevérely upon 
beginners at the law. 

A surprisingly large fraction of the entire population of the 
United States dwells within a radius of twenty-five miles from 
our City Hall, and nearly every human being in that circle is 
directly or indirectly supported by rents or profits earned on 
Manhattan Island. Local commissions from boards of trade and 
legislatures in sister states have for years been vainly devising 
means that this or that port on our eastern coast might rival. or 
surpass New York. But her natural advantages have not been 
argued away. As the chief gateway of commerce to a country 
vast, new, and rich, her commercial importance, her rapid growth 
in numbers and in wealth, great as they are, have really just 
begun. 

Belief in this prevails. Led by it, men of every calling and 
variety of merit or purpose sacrifice easy provincial careers and 
throng here from all parts of the country. No domestic business 
enterprise, speculative or conservative, avoids our local markets 
or moneyed institutions. Every form of chartered combination, 
no matter what state authorizes it, by which individuals seek 
—just now with success—to absorb the power and profit in an 
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entire branch of trade, without competition and with the mini- 
mum of responsibility, chooses New York City as its real field 
of operations. Private wealth has become so common that a man 
worth ‘only a million is mediocre, and a comparison of any one 
of our richest citizens with Croesus would be odious. Our local 
law business — not necessarily litigated — keeps pace with this 
concentrated wealth and commerce. The law enacted by our 
legislature and declared by our courts to meet our local exigen- 
cies is so much and so varied that New York is among the greatest 
law states in the Union, if not the greatest. 

Not reckoning the Federal, Surrogates, and criminal courts, our 
twenty-five (at times twenty-seven) judges of civil courts of record 
in New York City began business in October, 1895, with calendars 
aggregating nearly twenty thousand issues, at law and in equity, 
awaiting trial under the ministrations of a bar so crowded that we 
have one lawyer for somewhat less than every three hundred of 
the population. Besides this, there are all the cases on first ap- 
peal to the General Terms, and the vast business of ex parte and 
contested motions. 

On an average this would give each member of our bar less 
than four pending litigations. Asa matter of fact, some lawyers 
in lucrative practice pass long periods of time when they have no 
litigations at all. On the other hand, the calendars reveal some 
lawyers having a large proportion of the cases, who are in no wise 
conspicudus in the profession. 

The bar generally could not be supported out of the litigated 
business. Its steady support comes from office or non-litigated 
work, and this is true in the long run even of those firms that 
practise heavily in the courts. This— but not this alone— 
should chill the untried youth who comes to us with a constitu- 
tional yearning for immediate forensic triumphs. 

The crowd in the profession signifies more than mere members ; 
nowadays this crowd has a higher average of training, ability, and 
purpose than ever before. Moreover, it counts many men who 
have all these qualities and independent means to boot; and 
who can cheerily bide the period when, as is jocosely said, they 
have no business, being young lawyers. All kinds of occupa- 
tion here, professional or commercial, are so filled that a man 
mistakenly fitted for a given career finds little to hope for in 
change. But what activity shall he resort to, to keep off rust 
or melancholy ? 
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The young lawyer of literary ability who in his days of light 
practice appears too conspicuously as a writer lessens his chances 
professionally. The financial returns from writing a law treatise, 
even one that is well received, are surprisingly small. The likelier 
result of such a book is that it may win the author a good salary 
with some prominent firm, or, if his youth is not too glaring, will 
bring him fees as counsel or brief-maker in his specialty. 

The rural districts send some better-class lawyers to our legis- 
lature; but this city quite invariably uses for that purpose only the 
poorer stuff at our bar. At times — about once in a quarter of a 
century —there is an uprising of decent citizens against our cor- 
rupt municipal rule. Then young attorneys shine forth as reform- 
ers. But for them the success of Reform does little else than set 
their altruism in a strong light. The present Reform Mayor, in 
June last, found more than three hundred and fifty of them anxious 
to sit in the fourteen judicial places then at his disposal. Thus it 
appears that the competition of beginners zzéer se in the profession 
and in its collateral activities is now very strong. But though this 
is the mildest factor in the entire competition that exists here, the 
younger generation are undaunted. As Mr. Joseph H. Choate ex- 
pressed it at the Langdell celebration, Mr. Carter will soon retire, 
and a thousand young men are coming to take his place. 

Thus almost ideal opportunity will be offered to the merciless 
law of the survival of the fittest. New comers may take heart on 
learning that the best of our lawyers have come through hard — in 
some cases very hard — beginnings; that the best of our lawyers 
are and consistently have been lawyers simply, and attend to col- 
lateral matters of public concern merely as duties incident to their 
professional success; that merely by surviving, by continuing on 
hand at one’s office, — not necessarily in mere idleness, — there is 
always a chance that business will begin; that business well done 
breeds business ; and the strange fact that this city not only allures 
but she consumes. Old New Yorkers are a trivial minority of the 
population. Everybody of present consequence here, including 
the leaders at our bar, came from somewhere else. There are no 
hereditary or family law firms. The son of a distinguished dead 
or retired father may be brevetted into the firm merely for the 
name’s sake. Very probably ninety per cent of the rank and file 
of the bar are immigrants to this city ; and the concentration at 
this point is so strong that we regard even Brooklyn as provincial. 

Many lawyers come to this city because they aspire to be simply 
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lawyers, whereas in the country districts they must be politicians 
to succeed as lawyers. Provincial lawyers, even if of distinguished 
success elsewhere, seem usually to feel a strange necessity to ex- 
plain why they are not found at the metropolitan bar; yet the out- 
of-town feeling as to the city bar is so sensitive that a lawyer from 
this city, no matter how able or prominent, must exercise caution 
in caring personally for his client's rights before a rural jury. On 
the other hand, our metropolitan juries neither know nor care where 
lawyers hail from, and there are now at our bar several men who, 
after some years of uneventful provincial practice, were trans- . 
planted here to almost immediate distinguished success. 
Immemorial lay prejudice against our profession must still be 
faced in New York City. Probably if Jack Cade were to appear 
here with his unholy purpose of killing off all the lawyers, his follow- 
ing would not be small, and would include some really successful 
litigants. People who know nothing, who know little, and who 
know much, meet on common ground in having their fling at our 
profession. The burden of this always is that any lawyer will main- 
tain that black is white, or do much worse, for a fee. The laity 
forget that the lawyer is the client’s reflection, his a/ter ego, and 
that our system of trial, however imperfect, is still the most perfect 
way known among men of determining a question of fact. The 
system would work perfectly if those who apply were perfect. At- 
torney and client are the terms of a relation. Human beings in all 
their variety of moral significance, when in need of a lawyer, match 
themselves up with lawyers of corresponding moral worth. Thus 
in this crowded centre the bar must be most heterogeneous in 
order to supply the demand of this morally much diversified liti- 
gating public, and a lawyer who has practised long enough to 
have his character known will finally have a clientage on the whole 
suiting that character. A layman may not know, and very rarely 
does know, a lawyer’s merit gva lawyer, but the character or repu- 
tation of his legal adviser he may fairly estimate. Experience justi- 
fies the belief that, with few lamentable exceptions, where there 
is any difference in moral status between lawyer and client, the 
former is the better of the two. As a rule, the recording angel 
will do well to keep both eyes on each, and to prepare to weep in 
case the lawyer ever receives his client’s money save under stress of 
necessity, or holds it from the client one minute longer than he 
must. He should not allow the client to order this otherwise. 
The writer has known of instances in which clients have pro- 
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posed to young lawyers in this city elaborate schemes of knavery, 
without previous reason for the clients to believe that the lawyers 
would approve of such knavery. In one or two instances the 
young lawyer temporized in order to call in some brother lawyer 
that the scheme might be detailed before witnesses merely as an 
incredible curiosity. Probably there is not at the bar to-day an 
experienced member of honorable standing who has not had at the 
bidding of the laity a high-priced chance to depart secretly from 
his record. 

Fate decrees that trouble and legal problems in a particular piece 
of law business are great just as the amount involved in that business 
is small. But despite this, the entire bulk of petty work being done 
for charity at any given time by our bar in this city would probably 
exceed the whole law business of manya county town. A few years 
ago a member of our bar found in his safe a bundle done up in an 
old red handkerchief. It had been left there by a person then several 
years dead, known to be eccentric, and believed to be needy. This 
lawyer discovered that it contained, in such form that he might 
have appropriated it and none been the wiser, a considerable for- 
tune. He promptly hunted up the kin of the deceased owner, and 
handed this find over to them. His chosen calling had not con- 
taminated him. 

It is one of the hardships of practice here, that the bar is so ex- 
tensive that no lawyer can be acquainted, even by reputation, with 
all of it, and on undertaking any new piece of business he must be 
prepared to meet the best or the worst the bar affords. If he meets 
a hundred new lawyers each year, he must have a practice of many 
years and great variety to meet the whole bar. If he encounters 
an example of the worst, he must not only attend to the merits of 
his client’s case, but exercise other wisdom born only of experience, 
and not to be had at a law school. 

That a lawyer’s conduct should meet a high standard, every- 
body admits as an abstract proposition. The General Term of 
the Supreme Court and the Bar Association are nominally ready 
to maintain this. Asa matter of fact, whoever tries to start this 
machinery to work to realize this principle in a given case has his 
labor for his pains. 

The average character of our bar is high, perhaps was never 
more so; but the history of our bar from the days of the Tweed 
régime shows that it is quite impossible to say just what a man may 
not do and still practise in our courts. 
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Distinguished members of our bar have told the writer of cases 
in which there was proof positive for disbarment, but that the au- 
thorities, on having that proof set before them, continued passive. 
There are inquiries into professional behavior instituted by the court 
of its own motion, where justice halts because the aggrieved party 
cannot pay to take up the referee’s report. As a rule, a proceeding 
to disbar is an incident to a hot litigation. The courts always strive 
to have the lawyers simply fight out their cases, and to keep them 
from fighting each other. Easy disbarment would defeat this pur- 
pose; and, besides, our innumerable statutory penalties cover 
nearly every act that would justify striking a name from the roll 
of attorneys. 

The bar is generous. An attorney who has made a single mis- 
step may by his good conduct ward off even any reference to it. 
The Nemesis of hard professional misconduct, no matter of how 
brilliant parts the offender be, is simply malodorous repute. Knowl- 
edge of this spreads through bench, bar, and laity until all of his 
doings and sayings are taken as prima facie spurious. 

On general principles, even our elective judiciary stands by the 
bar. Our local reports tell of a citizen of wealth who by his holo- 
graphic will proclaimed his dislike of lawyers, and named a private 
tribunal by which disputes as to the construction and interpreta- 
tion of his will might be settled. The Appellate Court declared 
this null, and excusably said that the testator, led by his marked 
dislike of the profession, carefully framed a will to defeat his own 
intent. A sweeping judgment on lawyers as a class will not do. 
Reason usually allows correct judgments only on this one or that 
one according to his own deserts. The real leaders of our bar are 
few. They form a coterie, and enjoy special privileges in open 
court. They are not necessarily to be found in our “ big offices.” 
The real strength of each man’s grip on his position is his integrity 
and other people’s faith in it ; then come his learning and technical 
skill, and his fair, high-minded use of them. There are no men in 
the community whose conduct is more steadily tested by high ex- 
actions. As moral factors hereabouts, they are unexcelled by any 
men of any calling, and the position of each such leader is more 
honorable and more to be envied than any place on our bench, 
as at present constituted. ‘ 

The line between civil and criminal practice is rigidly fixed. 
The vast majority of the profession knows little or nothing about 
the Criminal Codes, and not infrequently one meets a well informed 
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lawyer who knows only vaguely where the criminal courts are held. 
There are of course a very few notable exceptions to this. But, as 
a rule, a leading lawyer in civil practice as little thinks of defend- 
ing a criminal as he thinks of filling the pulpit on Sunday in one 
of our large churches. Several men of high rank at the bar as trial 
lawyers have lately gone into the criminal courts on emergencies. 
In one instance the experimenter, as soon as his task was done, fell 
seriously ill. In others the distinguished novices admitted having 
been nervous and sleepless, and professed a distaste, if not an 
incapacity, for that branch of law. Bad as all of our court-rooms 
usually are, the criminal courts till just now have been so much worse 
that a strong stomach seemed a size gua non for practising in them. 

The entire bar now depends on the great libraries in the city 
for research. No law office pretends to have all the books it 
may need. The older lawyers have libraries too extensive to dis- 
card, and not full enough to be a sole dependence. The younger 
lawyers supply themselves simply with a few books on local prac- 
tice, and digests of local reports. 

Many local lawyers persist in the fallacy that law is not a busi- 
ness ; that the profession must not become commercialized. Some 
such even refuse to have bill-heads, lest the law might thus be 
assimilated to mere ship-chandlery. Obviously there are other and 
better means than this of substantiating the dignity of the profes- 
sion, and until these lawyers dispense with bills as well as bill-heads 
their humbug will be too plain to be harmful. 

The philosophic lawyer haunts the studious cloister, and is 
intrinsically not a money-getter. In the long run, even in New 
York City, he is indispensable to the correct practice of the law, 
even by a money-getting firm. To every member of our local bar 
the might of the dollar is steadily, often painfully, present. Adam 
Smith declared that, “if lawyers were not paid, they would do 
even worse work than they do now.” But as he reasoned a priori, 
the profession need not take his slur too much to heart, but may 
depend on the frank authority of one schooled by local experience. 
Such a member of our local bar, who had served professionally, but 
only incidentally, in procuring the franchise for running cars on 
Broadway, and who has also filled a judgeship in an important local 
court, declared under oath before our Senate Investigating Com- 
mittee that it is impossible to practise law here “on wind.” The 
discrimination of the witness between what is and what is not wind 
was justified by a charge of fifty thousand dollars. 
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The young man who to-day enters our profession hereabouts 
simply on his merits, to win its rewards beginning with a bare 
living for himself, must face competition at least as pitiless as any 
similarly equipped youth may find on starting into any trade or 
business on Manhattan Island. In fact, nothing in the “ help 
advertisements” of our local newspapers for any kind of trained 
high-grade service quite parallels the offers of cheap work con- 
stantly made in our Law Journal by members of the bar bred at 
college and law school. 

Members of our bar who have recently published books have in- 
formed the writer that there is no difficulty whatever in procuring 
men of well trained intellect to do the drudgery incident to such 
publications very cheaply, and that while the sober, steadfast, and 
demure of these stand by such work for beggarly pay, others of 
cheaper faculty and schooling make a break for independent busi- 
ness, and in some way get ahead. 

The chasm between the tyro and the successful lawyer is enor- 
mous ; it is made so, not so much by the legitimate differences of 
age, experience, learning, and ability, as by the older man’s mate- 
rial accidents, largely capable of being expressed in dollars, — that 
is, well equipped and extensive offices at an annual rental of two 
to four dollars per square foot of floor surface, membership in 
prominent expensive clubs with long waiting lists, and similar 
advantages. 

This showing persuades persons of a certain not rare quality of 
mind that to succeed at the bar it is needful to be spectacular. 
Young men of this species hire offices beyond their means, talk 
loudly in elevators and public places of representing influential 
clients and vast interests wholly imaginary ; they announce their 
lack of time to take lunch, and if their antecedents are not too 
easily traceable such young men come before this community with 
engraved announcements that they are about “to resume” prac- 
tice at the metropolitan bar. It may be that law makes one fussy, 
for Chaucer says his man of law was the busiest of men, and yet 
“seemed bisier than he was.” 

Older men of this stripe make the local competition more facti- 
tious than ever, not only by grasping business and having obtained 
it by working out of it a fee from every point of view, but by utterly 
absorbing all the credit for work and professional skill, though such 
credit belongs to others kept in the shade. The writer has heard 
a man of this sort, a highly successful money-making member of 
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our bar, say that long ago he discovered that, the more law he read, 
the less he knew; that it was merely business which a successful 
lawyer needs here; that the best of law is to be had cheap; and 
that the chances are that if Lord Mansfield were a young member 
of our bar to-day, he (the money-maker) would have him in his 
office at fifteen hundred dollars a year. 

Clients select legal advisers, as lawyers select dentists, — largely 
on faith. To this, of course, there are exceptions, especially in the 
case of great corporations. The latter often select a lawyer with 
great nicety as to his merits as a lawyer. A corporation may 
have a lawyer selected with this nice discrimination in each local- 
ity where the corporate work is done, and, more than that, it often 
selects a lawyer with reference to his peculiar fitness for the 
special piece of work. 

All clients, however, do appreciate that lawyers are legion, and 
that they work for pay. The day is at hand here when clients 
run from office to office to get their legal services done by the 
lowest bidder, and in this they are aided and abetted by many of 
the profession. This is particularly true in regard to actions for 
tort, proceedings to vacate assessments, and as to searching titles. 
In regard to torts, arrangements amounting to champerty and bar- 
ratry are not uncommon, and in regard to searching titles such 
arrangements are made occasionally as have resulted in the law- 
yer having finally either to break his contract or to serve without 
pay and expend more for disbursements than the entire sum “ to 
cover all” for which he had agreed to examine the title. Recently 
the writer discovered two men named executors in the will of a 
person just deceased, running from lawyer to lawyer to get the 
lowest bid for the entire legal service in settling the estate. The 
cause for their peculiar zeal was probably that they were the resid- 
uary legatees. 

None of the law partnerships hereabouts savor of mutual insur- 
ance between the members, or are in any wise sentimental, albeit 
single members of such a firm may now and then write or speak 
in public as communists or socialists. The dividends or share 
of profits fit each member’s personal value as rigorously as if 
the subject matter of the business were beef or wool. Many of 
the large law firms employ cashiers as in a mercantile house, and 
often a member of the firm is such distinctly as its bagman, its 
drummer-in of business. 

There is no common mould for these men; law schools do not fit 
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them for their special activity. This one is prominent in politics, 
that one in the church, another gives club dinners to representa- 
tive business men, all are kindly to reporters, all laboriously an- 
gle for fees; and it is not unheard of that clients employ such 
men’s firms for the bold purpose of getting into relation with or 
near toanotability. In fact itis finally true that this bagman, how- 
ever petty as a lawyer, is the distinctive mark of his firm, however 
excellent as lawyers his partners may be. Many law firms serve 
corporations or large commercial houses for a yearly stipend. If 
it be a firm in “ mercantile practice,” and a jobber or retail mer- . 
chant comes to it to be put through insolvency, this firm may 
learn by telephone what, if anything, the bankrupt owes to the 
wholesale client, and may see that in some mode the wholesaler’s 
debt is preferred; and thus the large commercial houses find it 
profitable to have such mercantile law firms under steady pay. 

It is known that the law business of a corporation is procured 
and held by marked courtesies to the directors. That the counsel 
to a corporation should, during his retainer, support a poor rela- 
tion of a director, is an actual instance of such courtesy, perhaps 
an extreme one. Manufacturers, fiercely competing for the heavy 
profits in some dress fabric for which a passing fashion may create 
an enormous demand, easily find allies at the bar to bring innumer- 
able suits for infringement and injunction. It is never intended 
to try these suits. They are brought for advertisement, and to 
fluster small buyers. There are lawyers in this city who keep up 
steady relations with the reporters. When such a lawyer seeks 
foreign capital to vitalize a struggling mining corporation in Penn- 
sylvania, the reporters loyally give out that he represents in Eu- 
rope the vast interests of the Pennsylvania Coal Company. There 
are numerous others who fight their way to a steady incidental 
income out of costs from the endless motions with which they 
ingeniously harass an opponent as long as a litigation lasts. A 
brother lawyer told the writer of deliberately fighting his way 
thus into one hundred dollars a month steadily. 

Recently, the writer received a luxuriously printed pamphlet, 
describing a banquet by a law firm, given freely, including wine and 
speeches, to numerous men of substance and influence likely or 
desirable to be attracted to a pending business adventure. Among 
the pointed sparkling responses was one by a member of this firm 
known to be an exemplar of what is called the “ new and _progres- 
sive methods and ideas.” He proclaims that the distinction be- 
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tween the lawyer and the business man has vanished; that the 
lawyer is no longer the ill fed chap with a green bag snivelling for 
a fee, and constantly ridiculed in the older comedies; but that he 
is to-day the indispensable guide to the business man, and should 
constantly be in his client’s counting-room or ready by telephone. 
This view of the relation enables the lawyer to say to his wealthy 
client, ‘‘ Your trust in me is fully justified. Don’t draw a long will 
showing your intentions in detail, but leave your accumulated 
treasure to me absolutely as residuary legatee; I will distribute 
your fortune after your death as you may secretly instruct me, or 
as you would if living have given it under my advice.” In this 
view, too, the lawyer is transformed into the promoter and broker, 
and goes abroad as the agent of trusts. In fact, the largest item in 
some of the great charges made by lawyers in this city within the 
last ten years has been simply brokerage. Some lawyers abroad 
for foreign capital at the time the house of the Barings was shaken 
have been stranded there ever since, showing that the “new 
method ” is not necessarily progressive. 

Corporations furnish bonds and. security needed in all manner of 
legal proceedings ; they have long stood ready to be executors, trus- 
tees,and guardians, and are more and more made use of for those 
purposes; they have, as shown later in this article, about absorbed 
title-searching, anda few months ago the birth of a local corporation 
was announced to give legal advice by written opinions in answer 
to written inquiries, for two dollars and fifty cents apiece, postage 
included. This is an approximation to practising law “ on wind” 
and the writer regrets he cannot report the result so far. Thirty 
years ago, the late John K. Potter alleged that to be a corporation 
was negligence per se. There has been a great reaction, and it is 
now negligence per se to attempt anything except under corporate 
guise. We may expect even to hear of corporations formed to 
furnish testimony, — if not indeed to testify on trial. 

These existing circumstances, —and there are others, — lead 
to the conclusion that lawyers in New York seek a dollar for what 
it is worth, and that the law is a business by which it is growing 
harder to get dollars. 

There are startling instances of financial success at the bar not 
really attributable to professional skill or service, though when this 
success appears law business multiplies. For instance, a quiet 
inconspicuous conveyancer may suddenly move into large costly 
offices with a horde of clerks, and have a bustling office business, 
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and also suits on the equity calendar involving all varieties of con- 
flicting interests of holders of liens on real estate. Inquiry may 
disclose that he himself had or controlled some wealth, and came to 
his height by a shrewdly made “ corner” in a certain quality of 
bricks which builders at the opening of their working season had 
to buy of him on his terms. This example is typical, and others 
could be given. 

Within the last twenty years the local bar has endured a great 
loss of income in the matter of searching titles to real estate. 
Corporations formed for the business seem about to ‘absorb it 
utterly. Twenty years more will tell the tale. The law of real 
estate, indigenous to our system, — English law par excellence, — 
is the special pride of the profession. Owing however to a series 
of crude, unsystematized statutes since early in this century, provid- 
ing for a great variety of liens on file in a great number of places, 
no part of the law is so unpopular. . 

A conveyancer frequently meets with an abstract showing by 
the frequent changes of title in the last twenty-five years that at 
the ordinary lawyer’s charge for each change (not counting price 
of official searches) the bar has received fees aggregating the pres- 
ent market price of the real estate involved. And even at that, the 
examination of a title in this city is at best only an approximation 
to correctness. No one is incapable of error, and mistakes are 
brought home to the best conveyancers, including the title compa- 
nies. For instance, that a man in the line of grantors, recited as and 
on inquiry appearing to be a single man, should have after all by 
some form of marriage a wife who comes along inopportunely to 
claim her dower, is only one of the nightmares of the real estate 
lawyer. Yet our last legislature enacted that a wife should be 
heir to a share in her deceased husband’s real estate. This spread 
such consternation in the profession that the law was repealed by 
the same session that enacted it. 

In the leading law offices in this city one used to see posted 
a schedule of rates for examining titles, as fixed by the lcading 
firms. These rates were then paid ; but after the panic of 1873 
this schedule was departed from, till now competition is so sharp 
that titles are sometimes examined at a loss to the conveyancer. 
In New York City searches must yet be made in seven different 
public offices against every owner past and present of the land 
under examination for about twoscore sorts of liens. Lawyers 
used to have to delay their business, and to bide the pleasure of 
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the County Clerk and Register, for their very important official 
returns, or else pay extra for what were called accelerated searches. 
This disposition for extras on the slightest pretext, and even for 
direct tips, prevails throughout the County Court House and Reg- 
ister’s Office. It abates somewhat when reform is in the air, but 
it is humored continually by the big law firms, who by virtue of it, 
as against the smaller firms or beginners, are a privileged class. 
The public records in the Register’s Office are inestimably pre- 
cious. The building and the conduct of the office, speaking calmly, 
have for years been disgraceful. The building has, as we hear, 
served formerly as a church and as a prison. It is an antiquated 
barrack, without proper light or ventilation anywhere, while in 
some of the murky ground-floor rooms the unsanitary plight sug- 
gests typhoid. The light and air grow worse, but the Health De- 
partment has lately somewhat suppressed the odors. The libers 
show various stages of*dilapidation, and every species of hand- 
writing. Bad inks have been used, and sometimes have wellnigh 
faded out. It has more than once been the privilege of the writer, 
on opening a liber, to see a beautiful specimen of the cémex lectu- 
/arius transgress all the covenants in a full warranty deed, trespass 
upon the description of valuable real estate, and retire with an air 
of seisin and further assurance within the binding. 

Theoretically, deeds and mortgages are recorded at once. In 
fact, the work always is months behind, and one seeking to inspect 
a recent deed will be told it is in Mickey Dooley’s bundle on the 
top floor. When he approaches one of the numerous scriveners 
on this top floor it may prove to be Moses Polenski, who will tell 
him Mickey has just gone out and left his papers with O’Flaherty 
over there. The latter gentleman will, when spoken to, adjust his 
quid, and then say, “Dem dere is Mickey’s papers. Yer kin find 
what yers want, and be sure to stick it back jist where yers gits 
it.’ A sensitive nature must not be shocked if, in addition to 
the above, this motley crew of copyists breaks forth in cat-calls 
and clumsily veiled personalities. But since this office has been 
visited by the Reform administration, the behavior of the scrive- 
ners has improved. In near-by Newark the deeds are well re- 
corded by courteous, well dressed women, who work silently in a 
secluded room, sunny, carpeted, and clean. 

The legislature has required the block system of indexing in 
the Register’s Office. If this is a step towards simplifying real 
estate records, it is the step that costs, for in four years it has 
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resulted in four thousand five hundred and fifty-four mistakes. 
Against this political and pot-house stewardship of our real estate 
records the title guaranty companies have risen up inch by inch; 
they have fought in the courts against the office-holders, actu- 
ally beginning with a fight for the mere right to inspect the public 
records, Finally, at least two such companies have centralized a 
plant where in a few hours’ time, and upon the most elementary 
suggestion of what is wanted, either company will furnish as to 
any particular piece of real estate information that must be sought 


in seven scattered public offices. Competition has made the work - 


of these companies cheap and speedy to a degree that till lately 
would have seemed incredible. These companies moreover insure 
titles (better than a lawyer’s certificate) and command capital to 
lend on mortgage. Although one company is distinctively known 
as the lawyers’, yet the impression prevails that all of them tend 
to become mere business enterprises, excluding lawyers as a whole 
except as customers, The insurance companies here having “ law 
departments,” and the large firms having an extensive clientage of 
trustees, have accumulated a more or less imperfect real estate title 
plant, and their business in this kind will persist. But it seems 
no longer possible, as it was once, for a beginner to build up a title 
business, — at its full and best the most paying branch of the law. 
The building in which the civil courts are held and their records 
kept is as unfit for their purpose as the Register’s Office is for 
its use, and makes against the decent administration of justice. 
The recent death of a judge was attributed to the foul plight of the 
City Hall, and on account of that plight a fellow judge adjourned 
his court. The County Court House is chiefly famous as a monu- 
ment of knavery. Why, it is asked, must we come with clean hands 
into a building where Equity instinctively holds her nose? Asa 
depository of records it was long ago insufficient, and is rapidly 
growing worse. The writer now has a real estate transaction 
indefinitely delayed because an indispensable record (so recent as 
February, 1890) cannot be found in our County Clerk’s Office. 
Present comment on local litigated business must be mostly 
historical, as the change which went into effect at the opening of 
this year removed an old state of things, and is now calling forth 
criticism, but has not yet told its own virtue. Three distinct 
courts, each with its own machinery complete, have been merged 
into one court, — the Supreme, with the supervision and patronage 
of all the parts for initial trial vested in an intermediate appellate 
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division. The first result of this was feeling — unjudicially ruffled 
— on account of disregarded prestige and loss of patronage. But 
a political boss may not find it easy now to keep here during the 
summer vacation any judge he may wish for the contingencies of 
a party fight in a political campaign. 

It would be unreasonable to hope that the present new order 
will wholly obviate our local shortcomings in getting justice by 
trial. As in the days of Magna Charta, we are still experimenting 
for justice cheap and speedy. Each issue ready for trial must, 
according to the court it was lodged in, wait from one to two years 
before it is first called. The first call of some cases has been post- 
poned by the new combined calendar. If the courts sat, as they 
ought, more hours in the day and more days in the year than at 
present, at least until arrears of business are despatched, the enor- 
mous expense of our judicial system would be less vain. When 
after the long delay a case is finally reached, it is tried under pres- 
sure for time. The writer has heard an honored judge at circuit tell 
distinguished counsel attempting to argue questions of evidence, 
“Gentlemen, it is near the end of the term; next Monday I begin 
to try cases elsewhere; I must rule at once, and this matter may 
be argued on appeal.” Thus the cost of many of our local lawsuits 
would have been simply prohibitory to litigants in the days of King 
John. Some of the existing circumstances that make the outcome 
of a trial (especially by jury) in this city problematical are the 
expenses; the delay in being reached; the rush at the trial when . 
reached ; the multitude of judges; the vastness, not only of the bar, 
but of this centre of population, whereby inscrutable relations and 
suppressed influences, by no means always designed, of attorneys, 
parties, witnesses, and jurors zzéer se may, however irrelevant, 
actually decide the case; and last, but not least, the Code of Civil 
Procedure. 

Since 1848 we have had an attempt by our legislature to fix 
our civil practice by three thousand eight hundred and seventy 
paragraphs of statute all told, which for some years back have 
been amended on the average of eighty-five paragraphs a year. 
The cases in which the merits have been suspended that a ques- 
tion as to new practice—the meaning of some part of this 
Code — might be fought out before the courts at great delay 
and expense of the litigants, are myriad, and, though the reports 
of them fill many volumes, the pitfalls are not yet all known. 
The writer has known of an amendment to result from a letter 
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by a young lawyer of meagre experience to a friend in the 
legislature. The thousands of annotations to this Code can be - 
safely used only by finding the exact wording of the section passed 
upon at the date of the case. But however often a section may be 
amended, all cases on it in‘its various stages follow it while it lasts. 
It is scarcely too much to say that an expert in our practice cannot 
be sure of knowing it over night. Older lawyers tired of this long 
ago. In cases where there are a multitude of counsel, it is not 
unusual, when a question under the code comes up, for the seniors 
to say, “Let the young men fight that out.” 

The writer has recently known of a litigation hotly contested to 
judgment, in which both the attorneys and judge knew nothing of 
a new section of the Code controlling the chief point in the case. 
Revision of all this Code is again imminent, but scientific codifica- 
tion is not in sight. 

The multitude of judges before whom a case in its many phases 
may have to pass is a risk of litigation. To a degree, it is like 
handing around a kaleidoscope, and expecting each person to see 
the same figure in it. On the recent call of an equity case, 
the defence claimed that the wrong tribunal had been chosen, 
and demanded a jury. The judge held that the case was properly 
before him. As the term was far spent, the case went into the next 
term, and before a new judge. The motion was renewed, and this 
judge said there was an issue fora jury. It was cheaper to obey than 
to appeal, so the issue was proceeded with before a jury. Here the 
third judge on his own motion declared the matter wholly of equity 
jurisdiction, and sent it back to equity, where it was tried. All 
three of these judges have been on the bench for ten or more years. 
Many judges exchange courtesies to the detriment of litigants. 
There is now in our highest court an appeal involving under four 
hundred dollars on a question in which five judges have concurred ; 
but the judge who wrote the last prevailing opinion allowed an 
appeal through courtesy to one judge, who dissented, but wrote 
no opinion. : 

Again, pettifoggers can profit by the number of judges. In 
vacation (June to October) Chambers is held by the same judge 
only a week or two at atime. A corporation is sued for refusing 
to transfer stock on its books. X. is counsel for the corporation, 
is the treasurer who refused to make the transfer, and also claims 
to be the legal owner of the stock in question. As counsel he 
advises himself as treasurer that the corporation has a good 
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defence on the merits, and swears to the necessary papers for 
an examination of the plaintiff to enable the corporation to plead, 
and to stay all other proceedings meanwhile. The plaintiff is a 
merchant on Union Square, and he is dragged down town once 
every ten days all summer, each time to face a new judge, till in 
September, the judge having an early engagement to go to Coney 
Island, summarily ends the farce. The pleading is never served, 
but the defendant promptly settles. Owing to the variety of mind 
on the bench, cases are nursed by counsel so as to avoid certain 
judges and to come before others. Nobody expects one kind of 
law from all the judges. 

Calendar practice is a nuisance almost unmitigated. The issue 
when framed lies by from one to two years to be reached, and when 
first called it is usual to let it go over for two weeks. Setting down 
a case on the day calendar usually starts a period of fret, — the 
judges pulling the lawyers one way, the clients and witnesses clam- 
orous to go to their affairs in the other. The writer has answered 
“ready” on a case at first once, and later twice, every court day 
from the beginning till the twenty-second of a month, and then 
the judge suddenly announced that he would take up no case to be 
two days in trial. ‘This sent the case over to the next term, when 
it appeared at the end of a long calendar, but owing to a “ break ” 
was immediately tried. Lawyers cannot expect fair compensation 
for this ineffective fret. It makes litigation odious to the parties, 
and most witnesses unwilling. 

To each of the twenty-two justices of the Supreme Court in 
this city, his judgeship came as an elevation in almost every 
sense, and that elevation proceeds as his services go on. Since 
the days of Tweed, local bosses and politicians have had some 
degree of awe for the bench, and even though they set upon it 
men degraded by heavy political assessment, they have still been 
men with the beginning of capacity. It is a public detriment for a 
judge to learn a// of his law in the course of his office, but in this 
city the business is so enormous, so, varied, and so quick, that a 
fresh judge must learn speedily or be swamped. If a justice on 
Supreme Court Chambers does well all that he seems to be doing 
when the rush before him is at its worst, Julius Ceesar might well 
ask to be retired as an exemplar of the power of effective divided 
attention. Asa rule, the new judges develop rapidly to the good, 
and at their best belong to the public. The tradition grows that 
good service on the bench binds all parties to the re-election of a 
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good judge. The judges form a coterie, and generally all hold 
themselves aloof from public functions save in discharge of their 
office. 

The subject matter of a legal contest rarely justifies all the 
words that are uttered about it. Stenography and type-writing are 
not allies of brevity. The written opinions of our judges are too 
many and too long. A justice in our Supreme Court was sum- 
marily deciding a contested question of practice, when the losing 
lawyer said, “ But, your Honor, I have a decision the other way.” 
“ Of course you have,” said the judge. ‘ Anybody can find in the 
State conflicting decisions on a question of practice.” Except 
at a jury trial, the lawyers are allowed to talk too much. If our 
judges would resent carefully and promptly the deliberate mis- 
statements constantly made by lawyers on arguments, they would 
even by that do much to elevate the tone of the bar, to ease prac- 
tice, and to save time. 

The judges dispense patronage in the appointment of receivers 
and referees, at the rate of from eight to ten every day. In so doing 
they incur perhaps most of the criticism to which they are sub- 
jected. A reference to hear and determine should only be resorted 
to by rich and earnest litigants. It is on the whole the most ex- 
pensive mode of trial, and the slowest, even when haste is especially 
sought. The stock company of referees is certainly very limited 
as compared with the whole bar; and one soon comes to see the 
tangible influence that brings this or that man into favor of this or 
that judge. The young briefless son of a powerful politician, of 
whose learning and ability litigants need never become rampant to 
avail themselves, is sometimes so favored by references as to carry 
a private court calendar at his office. It is reported that our Code 
originally almost reached final enactment, with the provision that 
a judge might refer an issue to not less than one attorney at law. 
But the legislature enacted the clause as it is, and did not encroach 
on the prerogatives of the Bench. Thus the judges are left full play 
to select as referees men from such as know enough to sign their 
names where the lawyers indicate, all the way to the most distin- 
guished men on the roll. They do that so accurately that the 
name of each referee in the day’s list tells fairly closely the — 
and magnitude of the case assigned to him. 

While the day has not yet come when a lawyer may go before 
every judge at the court and say, “ Your Honor,” with all the elo- 
quence that simple truth inspires, yet no lawyer nor litigant now 
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need fear any unmerited harm from our local Supreme Bench, and, 
taken all in all, the present array is one of exceptional training and 
capacity, and reflects credit on the scheme of popular election. 

During the progress of the ‘ Boodle Trials,” a Supreme Court 
justice declared from the bench that he had long wondered why the 
bar put up with such men as were offered for jury service in that 
court. One result of those trials was improvement in the quality 
of juries. The experience in jury-getting at the trials consequent 
on the Lexow Investigation promises further improvement. But 
our best citizens, such as the bar would most gladly have on juries, 
evade that service in every possible way, and juries are not yet 
what they should be. Constantly ex-jurors volunteer such queer 
reasons for voting as they have on a given case, as to compel 
doubt whether trial by jury ever was the bulwark of Gothic liberty. 
The power of an astute learned judge at a jury trial is now a com- 
pensation for a poor jury. A judge with us may, and not infre- 
quently does, estimate a case at the outset; he may baftle attempts 
to introduce error at the trial, and to a great degree and rightly 
steer the jury to a conclusion substantially just. Counsel who 
quarrel with a judge, proceeding thus, only help the tacit purpose of 
the judge. In nine cases out of ten, juries are not scrutinized, 
but under pressure of business are taken after one or two for- 
mal questions to the entire twelve, just as they are offered. The 
disaster that may lurk in this might often be avoided by slight 
questionings. 

The writer, lately having a near-sighted opponent; tried a case 
before an exceptionally prepossessing jury. The court kept the 
case from the jury, and when it was discharged it was discovered 
that one of its best men, being a personal enemy of the near-sighted 
opponent, had been quietly waiting for him. 

Not long ago one of our judges, at a trial by the husband against 
the wife for divorce, on our one statutory ground, asked who a couple 
chatting and laughing in the court-room might be. He learned 
that they were the husband and the wife, the latter defaulting on 
the serious charge against her. He called them before him, and 
she told him that she was guiltless of the wrong charged to her, 
Whereupon the matter became one of special inquiry. 

Again, recently a reputable attorney, while waiting for his case 
to be reached in one court, sauntered into an adjoining room 
where a woman was being badly broken down on cross-examina- 
tion by her own written testimony as to the same transaction 
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sworn to by her some years before. On re-direct examination, 
she detailed at length how that written testimony had been of- 
fered to her for two hundred and fifty dollars before the trial, and 
named this reputable attorney then in the room by accident simply 
as the man who offered it. She in fact did not know the reputable 
attorney ; he had never seen her before, and the story was a fabri- 
cation. On sending up a card to the bench, the judge promptly 
let this attorney testify. 

Again, different law firms may safely combine here in a pro- 
tracted elaborate scheme of fraud. A retail merchant, for instance, 
suddenly and without obvious cause fails, either by a general 
assignment with preferences, or (the latest improved method) 
by simply delivering all his assets in parcels, under bills of sale, 
to various kith and kin, in payment of alleged indebtedness to 
each. The wholesalers, who have just vied with one another to 
furnish the subject matter for this failure, seek redress by law, 
but they find the way has been from the outset blocked by at- 
tachments, replevins, confessed judgments, and receiverships, each 
proceeding being prima facie sound, and represented by some 
lawyer in apparently hot pursuit of the insolvent, but really in 
combination with this insolvent’s legal representative. The se- 
curity of the insolvent is thus so complete, that one of them so 
intrenched, lately under oath at the Court House, said, “Since 
my failure I have enjoyed perfect peace.” Of all this fraud the 
wholesalers are certain, but the threadbare presumption of the in- 
solvent’s purity leaves them without legal resource, save to embalm 
this misplaced credit on our judgment docket, already in large part 
a monstrous exhibit of similar doings, which it seems are impos- 
sible under the laws of nations of Western Europe. 

These are a few of the instances of the chicanery that may 
thrive here, and which no one would dare enter upon in provincial 
or sparsely settled communities, where everybody and his allies 
are known or can be quickly found out. 

These instances mean that litigation here, more perhaps as to 
facts thari as to law, is extra-hazardous, making results doubtful 
or mysterious to the timid. All that has gone before indicates 
that trials here call for peculiar firmness in the lawyer, —a firm- 
ness that comes, even to the man naturally endowed for court work, 
only by constant practice. As the horse that grades the track 
may not be the one to win the race, so an office lawyer of respect- 
able learning and ability may be no match in a trial against a man 
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inferior to him as a general lawyer, but who tries cases nine 
months out of twelve. Trial lawyers who have been out of court 
practice here for several years shrink from returning to it. The 
man who tries cases nine months out of twelve here learns law. 
The distinction between attorney and counsel is now more marked 
than ever, and the number of lawyers who have counsel try their 
cases increases. 

Young men on first coming to this city covet places in the big 
offices. Some such offices hire an additional room merely for 
such comers to sit in. The writer knew of such a room where 
these young men, nearly a score of them, and in excess of the 
available chairs, were licensed to exchange their items of informa- 
tion and speculative opinions uninterruptedly till nature took its 
course with each. There are a few successful lawyers who keep 
a hand out constantly for the best material of the leading law 
schools, and not only use it to keep the make-up of their firms 
in a constant state of flux, but send out from their office new 
firms of importance. Most of the members of heavy law firms 
dissuade young men from coming .to them, and pray there may 
be a “close season” of at least three years on young lawyers. 
There are instances where the merit of new coming young men 
is impressive, in which prominent lawyers have generously be- 
stirred themselves to procure beginnings with small firms for the 
tyros. There are instances too of young men coming into brilliant 
success and grand prizes by clinging to a big office, but these are 
a very small percentage of all who try for it. In some such cases 
men must submit to years of routine of such quality as watching 
the calendar. In fact, the writer once heard a keen counsel allege 
in open court, when his opponent’s clerk was wanted but could 
not be found, “Oh, he can’t come. My learned adversary keeps 
that man in his office just to swear to affidavits all day long to 
meet the exigencies of his practice.” The useful clerk in a large 
office must not flinch at having to argue in court legal proposi- 
tions that his employers are hurried into, but which are obviously 
preposterous. Rivalry between aspirants in the same office is not 
always inspiriting and generous, but partakes of the nature of a 
suppressed family quarrel. 

Sometimes a thorough-bred but anonymous lawyer maintains 
for years simply a salaried place with a heavy firm, and, lacking 
the knack to become part of it, faces the cold world when his 
own blood is no longer of full warmth. Usually after a year 
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this person is seeking a salary again. Clients seem to incline 
- against one who has for years persisted in drowning himself in a 
tumbler. They like those who try for themselves young. A short 
term of service in the office of a busy practitioner is no doubt use- 
ful; but, taking the bar as a whole, the largest percentage of cases 
in which a fair success has been made is of those who strive early 
in life for professional identity. ‘To be thrown upon one’s own 
resources is to be cast into the lap of luxury,” Franklin asserts. 
This no doubt means when the chief resource is youth. 

The student just leaving the law school may guess from such 
commonplace existing circumstances as have been here set forth 
how widely our local practice of law differs from his school duties 
of evolving the eternal verities out of printed statements of fact in 
selected cases under the kindly guidance of a professor. Such 
student will quickly foresee how he must soon face the dilemma, 
“Shall I be intrinsically the lawyer (like Lord Mansfield) at the 
risk of only fifteen hundred dollars a year, or shall I refuse to quar- 
rel with my bread and butter, and make my success conspicuous 
by unlimited creature comforts?” This question each man must 
settle for himself. Those who decide in favor of bread and butter 
uniformly shift upon fate all responsibility for their choice. 

Any law school worthy the name develops in her sons an inca- 
pacity to choose any but the lawyer’s side of this dilemma, and in 
that alone inclines men to the ways of pleasantness and peace. 
This article is not pessimistic, but it does not favor the so-called 
new but really destructive methods. The lawyer thoroughbred 
and conservative, who seeks to find the facts as they are immutably 
and apply to them frankly the law as it is, who avoids the mere- 
tricious risk and incidents of public trial, still exists. 

The amount of good such lawyers do, unheard of, is enormous. 
The service such a lawyer renders his client is of great intrinsic 
value ; it is suitably rewarded. The relation of attorney and client 
in this light, and not as a conspiracy to do all that self-interest 
may prompt, and which by defect of laws is not yet a state-prison 
offence, may still be found, and merits all that has been eloquently 
said of it. 

The careers of the present leaders of our bar teach nothing with 
greater certainty than that 


“Fearless virtue bringeth boundless gain.” 


Thomas Fenton Taylor. 
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THE TRIAL OF CRIME IN FRANCE. 


HE reports of the Nayve trial at Bourges published in the 

daily press will have filled Anglo-Saxon readers on both 

sides of the Atlantic with a sense of the superiority of their own 

more even-handed criminal procedure as compared with the system 
of badgering the accused in practice among our French friends. 

Not to caution the prisoner against incriminating himself, but 
to goad him on by provocation into admissions, is not what we 
consider a proper part for the President of a Court of Assize to 
play. To interrogate the prisoner and receive the evidence of the 
witnesses without cross-examination is an inversion of what we 
deem fair towards a man whose life or liberty is at stake. 

Justified, however, as such reflections are, there are details of 
French criminal procedure which account in some measure for a 
state of things so abhorrent to our notions of justice, and show that 
the censure one is too ready to level at the absence of conditions 
familiar to us as those of the “ most elementary fair play,” needs 
some qualification. 

An essential fact which must be borne in mind to understand 
French criminal procedure is that the trial in court is not the sole 
judicial examination of the facts of the case. It is really only a 
public consecration of the result of two other trials, which have 
preceded it behind the scenes. The theory is that unless there is 
overwhelming evidence against the accused, he should never reach 
an open trial at all. The jury, as it were, are only his final judge. 
If they acquit the accused, they reverse the decisions of two juris- 
dictions of legal specialists. The fight before the jury is thus prac- 
tically a fight between the judges, who have already found him 
guilty (or he would not be in court), and the accused, who still 
persists in the assertion of his innocence. 

Before the Cour d’Assises is reached, the prisoner will have 
passed through the hands of a Procureur (public prosecvtor), a 
Fuge d’instruction (examining magistrate), the appeal judges as- 
sembled as a Chambre de mises en accusation (corresponding to our 
grand jury), and the judge about to preside at the Cour a’ Assises. 

The business of the Procureur, apart from. his civil functions, 
is Ja recherche and la poursuite of crimes, misdemeanors, and other 
offences. On a crime coming to his knowledge, it is his duty to 
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take the necessary measures to bring the delinquent to justice, 
and, as soon as possible, to transmit police reports, documents, 
weapons, instruments, utensils, or any other evidence seized, to 
the Fuge d’instruction. 

The Fuge d’instruction, who is one of the judges of the Court 
of First Instance, proceeds at once to the “interrogation” of the 
accused, and in practice his ability is measured by the ingenuity 
he displays in bringing about admissions or a confession. As an 
instance of the methods a juge d’instruction will employ, I may 
mention that in a case some years ago a well known Paris juge | 
a’ instruction entrapped an accused person by telephoning to him in 
the name of a friend, supposed to be an accomplice. The matter 
was commented upon at the time, but the general opinion was that 
a juge d’instruction is entitled to employ any means he chooses to 
arrive at the truth. 

This judge cites all possible witnesses, and takes down their 
depositions. If he thinks fit, he may visit any place for the further 
investigation of the crime, provided he is accompanied by the fvo- 
cureur as prosecutor. When the investigation of the case is ter- 
minated, the papers are communicated to the procureur, who after 
examining them presents his charge to the juge. The latter there- 
upon delivers an “ordinance” declaring the prisoner either guilty 
or not guilty, and, if guilty, stating whether of a crime, misde- 
meanor, or petty offence. If declared not guilty, he is forthwith 
discharged. 

When the decision entails trial by the Cour d’ Assises, and “ the 
charge is sufficiently proved,” says the Code, the case passes by 
the medium of the procureur attached to the lower court, to another 
procureur called the Procureur Général, attached to the appeal court, 
a section of which forms the Chambre des Mises en accusation, an 
institution exercising functions more or less equivalent, as we have 
indicated, to those of our grand jury. 

The Procureur Général lays the charge before this court, sitting 
again, as in the case of the juge d’tustruction, with closed doors. 
All the papers, documents, and reports are read over at this hearing. 
After the Procureur Général has been heard on the case he with- 
draws, and the judges decide what they think fit. Thus they may 
order further investigation of the allegations and evidence, or acquit 
the prisoner, or alter the charge and, re-labelling the offence, send 
the case for trial before a lower jurisdiction, or send it on as received 
to the Cour d’ Assises. 
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In the last alternative, the Procureur Général draws up a mise 
en accusation, or indictment. This is communicated to the accused, 
now removed to the lock-up adjoining the court. It is the Presi- 
dent’s turn to “hear” the accused in private, and make a ast 
effort before trial to extract a confession. 

These preliminaries having been completed, the trial in due 
course comes on, with all the strangely undignified accompaniments 
which caused so much surprise to Englishmen at home and in 
America in the Nayve case. 

However, it is now seen that, objectionable as the procedure 
in court may be, unfair as it may appear to the prisoner, and con- 
trary as it is to our notions of justice, a person accused of a crime 
does not reach the Cour d’Assises without ample precautions being 
taken to establish his guilt. In most cases the judges perform 
their duties behind the scene, with a great deal more respect for 
individual freedom and fair play than would appear from the mode 
of operation in court. In fact, it is rare that an innocent man 
reaches the Cour d’ Assises. 

The reader will also understand now why an acquittal by the 
jury seems a slur on the competency of the professional judge. 

Such a criminal procedure as I have described, in spite of all 
its precautions to secure a thorough, if not always fair trial, will 
of course lend itself to abuse where the judges are influenced by 
exceptional considerations. Some wag of a bitter temperament 
once said that, if he was accused of stealing even one of the towers 
of Notre Dame, he would make haste to put the Belgian frontier 
between himself and a juge ad’ instruction. Despite the exaggera- 
tion of this sarcasm, there are many in France who have had in 
times gone by to feel its implication was not far from the truth. 
The fact that there is a movement in France in favor of making 
the proceedings before the juge d’instruction public shows where the 
weakest place in the system is. Such publicity would be a guar- 
anty for the examining judge as well as for the prisoner, and might 
help to remove a certain distrust of repressive justice which it 
cannot be denied still prevails in France. All the reform the 
Legislature, however, is likely for the present to make, is to allow 
the accused to be assisted by his counsel at the examinations 
behind the scene. 

Thomas Barclay, LL.B. 


Paris, February 1, 1896. 
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OSTENSIBLE PARTNERSHIPS. — Suppose that A and B hold themselves 
out as partners, but that as a matter of fact there is no partnership, and 
A is actually owner of all the property used in the business. What are 
the respective rights of attaching firm and separate creditors? If A hold 
B out as the ostensible owner of goods, it is held that a creditor of B 
who attaches the goods is preferred to a subsequently attaching creditor 
of A, and, conversely, a creditor of A who attaches the goods gets 
priority over a subsequently attaching creditor of B. As Cooper, C., 
remarks in A/i//man v. Moore, 3 Tenn. Ch. 454, “Itis a race of diligence, 
and he who is first in time is first in right.” If this rule applies where 
A holds B out as ostensible owner, why should it not apply where A 
holds out B and himself, under the guise of a partnership, as ostensible 
owners? If it be true that in such a case the first attaching creditor, 
whether he be creditor of the ostensible firm or of the actual owner, is pre- 
ferred, then it follows that, as the two sets of creditors have equal rights 
against the property used in the business of the ostensible firm, both sets 
would come in pari fassu on this property in case of the bankruptcy of 
the true owners ; for bankruptcy or an assignment in insolvency operates 
as an attachment of the bankrupt’s property for the benefit of his creditors. 
To hold that, on the bankruptcy of the actual owner, the creditors of the 
ostensible firm are entitled to preference in respect to the ostensible firm 
property on the ground that the actual owner is estopped to deny that such 
property is firm assets, works out justice as between the firm creditors and 
the true owners, but entirely disregards the rights of the separate creditors. 
Thesiger, L. J., says in Hx parte Hayman, L. R. 8 Ch. D. 11: “ The 
law relating to ostensible partnerships is founded on the doctrine of 
estoppel, and though the doctrine of estoppel might be perfectly good as 
between those who contract with the joint creditors and the joint creditors 
themselves, I do not see why in the event of bankruptcy the estoppel 
should apply to the separate creditors whose rights before bankruptcy 
stand very much in the same position as those of joint creditors,” — 7. e. 
before bankruptcy they could seize property used in the business as 
separate property of the actual owners, and joint creditors could seize the 
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same property in an action against the ostensible partners. ‘The actual 
decision in Lx parte Hayman was that the creditors of the ostensible 
firm, on the bankruptcy of its members, should be preferred as to the 
property used in the business to the separate creditors of the actual owner ; 
but the decision is placed squarely on the statutory doctrine of “ reputed 
ownership.” ‘Those cases in this country which reach the same result 
(Kelly v. Scott, 49 N. Y. 595; Thayer v. Humphrey, 64 N. W. Rep. 1007 
| Wis.]) are not to be justified on statutory grounds, and are therefore open 
to criticism. ‘The recent case of Broadway National Bank v. Wood, 43 
N. E. Rep. too (Mass.), correctly holds that, on the insolvency of the true 
owner of property used in the business of an ostensible firm, the firm 
creditors are not entitled to any preference. If, however, the court 
means to imply that firm creditors, even by a prior attachment of this 
property, could get no priority, it appears to run counter to a previous 
Massachusetts decision (Lord v. Baldwin, 6 Pick. 348), where an attaching 
creditor of the ostensible owner was preferred to a subsequently attaching 
creditor of the true owner. 

Other authorities for the view that, in the case of an ostensible partner- 
ship, a prior attaching creditor, whether joint or separate, gets a preference 
over a subsequently attaching creditor, are AHidl/man v. Moore, supra; 
York County Bank’s Appeal, 32 Pa. St. 446; Grabenheimer v. Rindskobb 
Bros., 64 Texas, 49; (but see Baylor County v. Craig, 69 ‘Texas, 330). 
In Van Kleeck v. McCabe, 87 Mich. 599, where the creditors of the ostensi- 
ble firm were given preference as to the ostensible firm assets, it is not 
clear whether the attachment by firm creditors preceded the assignment 
for benefit of creditors, made by the actual owner. 





Extra-JUDICIAL Opinions. — “ Each branch of the legislature, as 
well as the Governor and Council, shall have authority to require the opin- 
ions of the justices of the Supreme Judicial Court upon important ques- 
tions of law, and upon solemn occasions.” ‘This provision was inserted in 
the Constitution of Massachusetts in 1780, and has been since embodied 
in substantially the same terms in the Constitutions of Maine, New Hamp- 
shire, Rhode Island, Florida, Colorado, and South Dakota. 

The courts have interpreted these provisions as intended to secure 
to the executive and the legislature a reliable source of legal advice, and, 
with two exceptions (see 70 Me. 583; 12 Col. 466), have universally 
held that opinions given in accordance with them were purely advisory, 
and binding neither as decisions nor as precedents. Such opinions, 
however, place a court in a difficult position, and have been given only 
with extreme reluctance (see 63 Mass. 604). The opinion must be given 
without a hearing of the parties, and without the assistance of the re- 
search and argument of counsel. Admitting that it is purely advisory, it 
is an official act, and can hardly fail to be prejudicial to parties adversely 
interested, and to influence the officials of lower tribunals, as well as to 
bias the subsequent opinions of the judges themselves if the question 
comes up for actual decision. Perhaps the most cogent objection to the 
practice is that it gives the other departments of the government author- 
ity to impose upon the judiciary duties not within the scope of their 
jurisdiction. On this ground a Minnesota statute authorizing advisory 
opinions was held unconstitutional (10 Minn. 78). 

Where the reqirement is embodied in the Constitution, however, it 
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would seem that the court has no alternative but to give the requested 
opinion. The recent refusal, therefore, by the Supreme Court of South 
Dakota (66 N. W. Rep. 310) to give an opinion as required by the Con- 
stitution is at first rather startling, though not entirely unprecedented. 
Once before the South Dakota court has declined to give an extra- 
judicial opinion (54 N. W. Rep. 650), and there is a record of a similar 
refusal by the Colorado court (12 Col. 466). The first refusal by the 
Massachusetts court seems to have been in 1787. A memorial to the 
General Court by the French Consul at Boston, dated June 1, 1787, 
says, “the Legislature referred the Consideration thereof to the Su- 
preme Court for their Opinion, who for Substantial Reasons declined 
giving an Extra-judicial Opinion.” The Massachusetts Reports contain 
the records of three more refusals. (See Answers of the Fustices,122 Mass. . 
600; 148 Mass. 623; 150 Mass. 598.) In most of these instances the 

courts have declined to construe an existing statute, and such refusals 
have been rested on the ground that the question was likely to come 


‘before them for actual adjudication. It is submitted that the same rea- 


sons would apply for refusing to render an opinion on the constitution- 
ality of pending legislation, but such opinions have invariably been given. 
The courts find justification for their refusals in the general language of 
the Constitutions, and while admitting the right of the other departments 
to call for opinions, assert the province of the judiciary to decide whether 
the occasion is one intended to be covered by the Constitution. (See 
150 Mass. 598.) 

It is submitted that an additional provision to the effect that advisory 
opinions be considered as personal rather than official, and thus kept from 
going on the records, would relieve the system of most of its objectionable 
features, and retain substantially all of its benefits. 





NATURE OF THE RIGHTS IN A DEAD Bopy.—In the case of Bogert v. 
City of Indianapolis, 13 Ind. 134, there is a curious dictum to the effect 
that the bodies of the dead belong, as property, to the surviving relatives 
in the order of inheritance, and that they have the right to dispose of 
them as such. Nowhere else has the law relating to dead bodies assumed 
quite so commercial a character. To regard a corpse as a piece of property 
shocks the sensibilities of the average man. The common law did not 
regard it as such, nor is it generally so regarded to-day. Yet that the 
surviving relatives, before burial of the body, have a right of some sort 
which the law will protect, is undeniable. 

The novel question of a wife’s right to recover damages for the unlawful 
dissection of her husband’s body before burial arose, for the first time, 
in Larson v. Chase, 47 Minn. 307, commented on in 5 HarvaRD Law 
REVIEW, 285. ‘The same question recently came before the Supreme 
Court of New York in Foley v. Phelps, 37 N. Y. Supp. 471. In both cases 
it was very justly held that the wife could recover. The only difficulty 
arises in determining the nature of the right that has been infringed. 
In Pierce v. Proprietors of Swan Point Cemetery, 10 R. I. 227, it was 
denominated a quasi-property right. ‘This, of course, does not solve the 
difficulty. In Foley v. Phelps, supra, a more exact definition was at- 
tempted. ‘The court, following substantially the doctrine of Larson v. 
Chase, supra, declared that a surviving wife is entitled to the possession 
of the body of her deceased husband, in the same condition as when 





52 HARVARD LAW REVIEW. 


death occurred, for the purposes of giving it proper care and burial. 
This right of undisturbed possession which vests in the husband or wife 
or next of kin of the deceased is clearly one that the law can protect, 
and the decision of the New York court in sustaining an action for its 
violation seems entirely sound. Even if so clearly defined a legal right 
did not exist, the courts would probably have no trouble in supporting an 
action of this sort on some broader ground. It is one of those instances 
where failure of justice would involve such a shock to every feeling of 
decency and propriety that the law positively must disclose a principle to 
cover it. The development in recent times of such: rights as the right 
to privacy shows that the common law is ever ready to expand in re- 
sponse to demands of that nature. 


ADEMPTION OF GENERAL LeEGactEs. — That a gift by a testator during 
his lifetime will often be regarded in law as a satisfaction of a legacy of 
money under a previously executed will, is clear. But the circumstances 
under which this so-called ademption of the legacy takes place have not 
always been sharply defined, and the various rules laid down by judges 
in attempting to define them led to much confusion in the early cases. 
It is consequently agreeable to find the subject so clearly and satisfac- 
torily treated as it is by the Michigan court in the recent case of Car- 
michael v. Lathrop, 66 N.W. Rep. 350. The point decided, namely, that 
a general bequest to one of the testator’s children of a share in the residue 
of his personal estate would be satisfied fro ¢anto by a conveyance of 
real estate during the life of the testator, is well settled in courts of equity. 
The importance of the case lies in the fact that it is illustrative of nearly 
all the leading phases of the doctrine of ademption. 

‘The first and most important rule on the subject is, that, while ordi- 
narily a gift will not adeem a legacy without clear proof of the testator’s 
intention, nevertheless, where the testator is the father of the legatee, or 
stands in loco parentis to him, the gift will be presumed to be in satisfac- 
tion of the legacy, in whole or in part, unless a contrary intention appears. 
Originating in the dislike courts felt for double portions, and their eager- 
ness to presume that a father intended to deal with all his children alike, 
the rule has been extended so that it now operates universally, regardless 
of the inapplicability of the original reason. It has been criticised by 
eminent writers as unfair to legitimate children, who in this respect are 
in a worse position than illegitimate children or strangers. Story, Equity 
Jurisprudence, §§ 1110 e seg. But though it is often difficult to deter- 
mine whether the testator stood 2x Joco parentis to the legatee (see Powys 
v. Mansfield, 3, Myl. & C. 359), wherever that relation is found to have 
existed the presumption arises, unless the case falls within certain excep- 
tions to the rule. Carmichael v. Lathrop, supra, illustrates one of the 
chief exceptions, namely, that where the legacy and the gift are not ¢/us- 
dem generis the presumption will not arise. “ Land is not to be taken in 
satisfaction for money, nor money for land.” Sed/asis v. Uthwatt, 1 Atk. 
426. Difficult as it may be to find a reason for this exception, it is as 
well established as the rule itself. Holmes v. Holmes, 1 Bro. C.C. 555 ; 
Evans v. Beaumont, 4 Lea, 599. That the presumption did not arise in 
the case under discussion proved immaterial, however, as there was ample 
evidence of the testator’s intention, which is always decisive. 

In the early days the presumption would have failed in Carmichae/ v. 
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Lathrop, for the additional reason that the bequest was of a share in the 
residue, uncertain in amount, so that the testator could not have known 
the relative size of gift and legacy, and consequently would not be likely 
to have intended the one in satisfaction of the other. Story, Equity 
Jurisprudence, § 1115. But this principle ceased to operate when it came 
to be held that the ademption of a legacy might be partial, as well as 
total. Pym v. Lockyer, 5 Myl. & C.29. See, on the entire subject of the 
ademption of general legacies, Roper on Legacies, Ch. VI. 





“THE UNWISDOM OF THE ComMMON Law.”—A somewhat discouraging 
view of the common law is taken by Mr. J. C. Courtney in a recent ad- 
dress before the Illinois Bar Association. The writer’s proposition is that 
all the learned eulogists of the common law have been mistaken ; that, 
in truth, while great progress has been made in other branches of 
human learning, the common law has remained stationary, retaining rules 
which had their origin and meaning in conditions long since passed away. 
It may be admitted that some rules unsuited to modern conditions have 
become fixed in our law. The modern mind finds it difficult to see the 
necessity of a seal, or to understand why a testator’s plain intention 
should be thwarted by the technical rule in Shedley’s Case. That such 
rules exist is due to Anglo-Saxon conservatism and to the failure of 
judges, before yielding to mere antiquity, to consider whether the reasons 
in which the rules originated are still valid. Few lawyers, however, would 
agree that such instances preponderate, or that, on the whole, the common 
law of any given period has not succeeded fairly well in meeting the prac- 
tical demands of that period. Such a view overlooks the frequent modi- 
fication of ancient technical rules, and the development of new ones, to 
meet new conditions, and, in general, the well proved capacity of our law 
for growth commensurate with the needs of the times. 





OneE-MaAn Compantrs AGAIN. — The Queen’s Bench Division has had 
occasion to deal with the question of one-man companies which created 
some sensation last year in the well known case of Broderip v. Salomon, 
[1895 | 2 Ch. 323, noticed in g HarvarD Law REVIEW, 280. In the case in 
question there were two men substantially interested, and an action was 
brought directly against them by a creditor of the company. All that the 
court decided was that while the company was not joined there could be 
no recovery, and it declined to commit itself on the possibility of an 
eventual liability on the part of the real promoters. Vunkittrick v. Perry- 
man, 12 The Times L. R. 232. 

There can be no doubt that Broderip v. Salomon was meant to strike at 
one-man companies regardless of their fraudulent intent. Vaughan Wil- 
liams, J., did talk somewhat of delaying and defrauding creditors, but the 
Court of Appeal clearly put the decision upon an evasion of the purposes 
of the Joint Stock Companies Act. It would seem therefore that the decision 
of the Queen’s Bench Division must necessarily be provisional and de- 
pendent upon the neglect of the plaintiff to proceed through the company, 
for it is hardly probable that a lower court would qualify the direct ratio 
decidendi of its superior. 

Still we have here not a one-man, but a two-man company. The dis- 
tinction may be vital, though it would seem not. If the object of the 
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act be to limit the minimum membership of companies to seven persons 
substantially interested, it is as difficult to support a company of two or 
five or six as of one. Yet courts have distinguished cases whose logical 
results were disagreeable on less grounds than this. 

Broderip v. Salomon was, to be sure, a hard case, but after all did it 
justify such radical statements about one-man companies in general? 
Suppose A wishes to engage in trade with a limited liability. He takes 
his trade assets, sells them to the company he has formed, registers 
the stock he receives as paid in property under the English act for that 
purpose, and starts in trade. What difference is it to the company’s 
creditors that the stock is owned by one man? They have the assets, 
the stock is paid in full, as the act requires, as well as if twenty had 
contributed. How does it differ from a company launched with many 
shareholders, all of whose stock is bought up subsequently by one man? 
That must be bad too, but it cannot defraud creditors, and would seem 
to be within a reasonable construction of the act. Or if not, the company 
may be dissolved, but why create a new liability? The final outcome of 
Nunkittrick v. Perryman will be interesting. 





ConTRACTS — ACCEPTANCE OF PART PERFORMANCE. — The recent case 
of Silberman v. Fretz, reported in 14 New York Law Journal, 1697, though 
in reality decided upon simple and undisputed grounds, is interesting 
in its relation to the vexed subject of “ divisible” contracts. Under a 
contract to deliver several parcels of cloth, at different times, the seller 
delivered only the first parcel, which the buyer accepted. Prior to the 


delivery of this parcel the seller informed the buyer that he would not be 
able to deliver the remaining lots at the agreed times; and the buyer 
therefore knew that this delivery was complete in itself, and accepted it 
as such. The court rightly held that under these circumstances the buyer 
became immediately liable for the agreed price of this parcel, no time of 
payment having been fixed. There was such a distinct waiver of full per- 
formance as a condition precedent to payment for this lot as to make it 
fairly evident, without any necessity of plunging into the obscure question 
about the “ severability,” “ divisibility,” or “ apportionment” of con- 
tracts, that the defendant has in effect consented to pay at the agreed 
price for this parcel, whether he gets the rest or not. The case does not, 
however, help towards the decision of the vexed question as to whether 
the defendant would have been liable if he had accepted the goods, but 
not under such circumstances as to show a waiver of further performance. 
If he had accepted the first lot of cloth, and immediately worked it up, 
so that returning the goods was out of the question, but expected at the 
time of acceptance to receive the remainder in due time, it would not 
seem right that he should have to pay for it at the contract price. He 
would have to do so in England (Oxendale v. Wetherill, 9 B. & C. 441); 
in Massachusetts (Bowker v. Hoyt, 18 Pick. 555), and in some other 
States ; but the New York courts long ago decided to the contrary 
in Champlain v. Rowley, 18 Wend. 632 ; and the question is still in dis- 
pute. The contract in such cases is evidently intended to be entire, and 
the courts all recognize it as being originally such ; but after an acceptance 
of part performance the question arises whether that part of the contract 
should not be regarded as completed in itself, and as divided off from 
the rest of the contract by the acts of the parties. This view, which ex- 
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plains very many cases, is certainly sound, when the acceptance amounts 
in fact to a waiver of full performance ; but where the buyer at the 
time of the acceptance of part expects the performance of the whole, 
there is in fact no such waiver. In order to make him liable, it must 
be held that the first part of the contract has become, in the eye of 
the law, divided off from the rest, without the clear consent of the 
party affected. In considering the desirability of this result, it must 
be remembered that at al] events the buyer can probably be made 
to pay the bare value of the goods he has had, on a guantum meruit ; 
though even this remedy has been denied in New York (see Mead 
v. Degolyea, 16 Wend. 632). 





A Lawyer’s Duty As AN OFFICER OF Court. — A question of interest to 
the profession has come up recently in the English courts in regard to the 
duties of a solicitor as an officer of the court. In the Chancery Forgery 
Case (Marsh v. Foseph), 12 The Times L. R. 255, a forger, without author- 
ity, used the name of A, a solicitor, in a bogus proceeding, whereby he 
secured a fund out of court. On the swindler’s informing him of this and 
offering him a share of the costs allowed, A accepted the money and 
thereby, the court held, connected himself at once with the proceeding as 
solicitor, and must make good so much of the fund as he could have saved 
had he promptly investigated the whole proceedings. This is a remark- 
able decision in that the court found there was nothing to lead A to sus- 
pect more than the unauthorized use of his name. The principle of the 
decision is, that a solicitor acting in non-contentious proceedings is under 
a duty to bring before the court all matters essential for it to know in 
order to deal properly with the matter. This proposition is derived 
from Mr. Justice Stirling’s opinion in Jv re Dangar’s Trusts, L. R. 41 
Ch. D. 178. 

It is to be noticed that this case does not go so far as to hold an attorney 
liable because he knows of some irregularity, but he must have connected 
himself with the proceedings in his official capacity. He then becomes 
liable for so much loss as he could have prevented after that. This is 
important because, from the note on the casein 31 Law Journal, 195, it 
would seem that it has been supposed to stand for the broader proposi- 
tion. If the case did stand for such a proposition, there would indeed 
be cause for surprise. Members of the bar are no less averse to be- 
coming informers than any other class of men. It would be impossible 
to hold a lawyer as guarantor of the regularity of all the steps in a 
proceeding because some irregularity has come to his knowledge, per- 
haps so trivial that interference on his part would be characterized as 
officious. ns 

At a subsequent hearing of the case under discussion (12 Zhe Zimes 
L. R. 266), the solicitor’s partner was held to the same liability as the 
solicitor himself. However, if this decision causes surprise, the court 
has erred, if at all, on the right side. The relation in which the profes- 
sion stands to the public requires that there should be no disposition to 
treat leniently the shortcomings of its members. To allow consequential 
damages in such cases is no doubt a hardship, but courts cannot permit 
loss to result from a defect in the machinery of justice. 

The case has been appealed, and the opinion of the upper court will 
be awaited with interest. 
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MaLicious INTERFERENCE WITH Business. — The confusion in the law 
on this important topic seems to be little helped by the cases of Rice v. 
Albee, 164 Mass. 88, and Lyons v. Wilkins, 12 The Times L. R. 222, 278. 
The declaration in the former case alleged that the defendant maliciously 
persuaded a person who was about to buy half of the plaintiff’s business, 
and become his partner, to withdraw from the bargain, to the plaintiff’s 
great loss. ‘The court sustained a demurrer to this declaration, on the 
ground that the words used by the defendant were not properly set out, 
nor alleged to be false. The action was treated as being in slander ; and 
the cases on malicious interference with business were shortly declared to 
be inapplicable, but for what reasons does not fully appear. It is not 
necessary for this latter form of action that the words used should be 
alleged to be false. In the case of Morasse v. Brochu, 151 Mass. 567, 
which appears to be similar, the defendant was held liable, though it was 
not shown that he had said anything untrue. The acts of the defendant 
Albee were not, to be sure, so fully set out in their malicious character as 
they should have been ; but the declaration was better in this respect than 
that in Walker v. Cronin, 107 Mass. 555. ‘The court’s principal ground for 
refusing to consider the cases on malicious interference seems to have 
been that no existing business, existing contracts, nor actual relation of 
employer to employed, were here alleged to have been disturbed. Now 
although it may be difficult to prove damage to the plaintiff caused by 
defendant’s acts, except in such cases, yet there does not seem to be any 
theoretical objection to allowing recovery for loss such as is alleged in 
this declaration. ‘The loss of expected contracts, it is becoming more and 
more generally recognized, is as much a damage as the breach of existing 
ones, if itcan be proved. Existing business can hardly be regarded as 
property, and therefore especially to be protected ; though the good-will 
of a business may have been recognized as such. Nor can the relation of 
master to servant be said nowadays to constitute a status in which there 
is something peculiarly sacred ; though such a feeling undoubtedly had 
weight in the earliest cases on this subject. It is hard to find good ground 
for distinguishing this case on these points. ‘Though it is not suggested 
in the opinion, may not the real reason why the court decides for this 
defendant, and against the defendants in Wadker v. Cronin and Morasse 
v. Brochu, lie in the fact that here the defendant is a single private citizen, 
while there they were respectively an official controlling a powerful labor 
organization, and a Catholic priest speaking authoritatively to his con- 
gregation? 

Where trades unions are concerned, at any rate, the recent case of 
Lyons v. Wilkins, supra, shows that the English courts will unhesitatingly 
follow Zemperton v. Russell, [1893] 1 Q. B. 715, and Mood v. Fackson, 
[1895] 2 Q. B. 21. The case being a clear one, the court immediately 
issued an ihjunction, upon an interlocutory motion, against the boy- 
cotting strikers. The question when an injunction will be granted is 
practically quite as important in this class of cases as that of damages ; 
little difficulty, however, is found in granting it, beyond the great 
primary difficulty of determining whether the defendant’s acts are in 
any way tortious. (On this entire subject, which has been frequently 
noticed in these pages, see particularly Mr. Justice Holmes’s article, 
8 HarvarD Law REVIEW, 52; and as to injunctions, 8 Harvarp LAw 
REVIEW, 227.) 
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Wuar A BalLor CAN SELL. — In a short discussion of the nature of a 
bailor’s interest, in the sixth volume of the Review, p. 43, it was main- 
tained that Blackstone was right in saying (2 Com. 453) that “the bailor 
hath nothing left in him but the right to a chose in action.” Consistently 
with this view, the vendee of a bailor should not be permitted to sue the 
bailee in his own name. This was formerly the law. As late as 1844 
it was urged at Nisi Prius that a sale by a bailor was “ merely an assign- 
ment of a right of action,” and Parke, B., being of that opinion, directed 
a verdict for the defendant in an action by the bailor’s vendee. The 
Court of Exchequer, however, in disregard of the precedents, held this 
ruling of the learned judge to bea misdirection ; and this innovation 
in procedure must now be regarded as established. 3 HarvaRD Law 
REVIEW, 342, n. I. 

But Blackstone’s statement should still control in settling the sub- 
stantive rights of the parties, and is believed to be the only ground upon 
which certain decisions can be supported. For example, in Saxedy v. 
Wynne, 3 Stark, Law of Evidence (3d ed.), 1159, A deposited goods 
with B and then sold them to C, and afterwards directed B to deliver 
them to D. B, it was decided, was not guilty of a conversion in deliver- 
ing them to D. If C was simply the assignee of A’s chose in action 
against B, the decision was clearly right, for A could not have recovered 
against B. If, on the other hand, C acquired a full title as owner of the 
goods, the decision must be wrong. ones v. Hodgkins, 61 Me. 480, is a 
similar case in favor of the bailee. 

It is familiar learning that one who acquires the possession of goods 
as a fraudulent vendee holds the title so acquired as a constructive 
trustee for the vendor, and that this fraudulent vendee may, like any 
trustee, pass the title to a dona fide purchaser free from the equitable 
encumbrance. Suppose, however, that the defrauded vendor simply sells 
without delivering possession. The fraudulent vendee gets not the 7es, 
but a conditional right zz rem, the right to have the ves on paying the 
purchase money. His legal right is the same as if he had received 
possession at the time of the sale, and had immediately given back the 
possession to the vendor as a security for the purchase money. In other 
words, he is substantially a pledgor, and has like any bailor only a legal 
chose in action. And this legal chose in action, which he obtained by fraud, 
he holds as a constructive trustee for the defrauded vendor. If, there- 
fore, he purports to sell the goods to an innocent purchaser, the latter 
will acquire only the assignment of this legal chose in action subject to 
the equitable encumbrance in favor of the defrauded vendor. ‘The dona 
fide purchaser, therefore, and not the original vendor, will be the victim 
of the rascality of the fraudulent vendee. ‘This was the result of the de- 
cisions in Globe Co. v. Minneapolis Co., 44 Minn. 153, and Dean v. Yates, 
22 Ohio St. 388. 

If the bailee should deliver the goods to the bailor in ignorance of a 
prior sale by the latter to A, no one, it is believed, would regard the bailee 
as liable to A for a conversion. ‘The bailee’s position would be analo- 
gous to that of a debtor who had paid his creditor in ignorance of a prior 
assignment of the debt to A. In each case the right of action is extin- 
guished by fulfilment of the obligation. 

But there is another mode of “extinguishing the bailor’s ney of action 
after a sale by him to A. The bailor may receive from the bailee an 
agreed price for the goods, and in consideration thereof may authorize 
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him to keep and deal with the goods as his own. If the bailee has acted 
in good faith, A should be without remedy against him. In Mewman v. 
Newman, L. R. 28 Ch. D. 674, a trustee who received from the cestué gue trust 
a relinquishment of the latter’s equitable claim, without notice of a prior 
assignment by the cestué gue trust to A, prevailed against A. The right 
of the bailee would seem to be indistinguishable in principle from that of 
the trustee. 

The decision in Wicholson v. Harper, [1895| 2 Ch. 415, is, however, in- 
consistent with the doctrine here mentioned. ‘The bailor, after selling to 
A certain goods*in the possession of a warehouseman, persuaded the 
latter to loan him money on the security of the goods. Mr. Justice 
North decided that the innocent warehouseman must deliver the goods 
to A without getting repayment of his loan to the bailor. The case 
was argued and decided wholly upon the effect of the Factors Acts, 
which were rightly held not to help the warehouseman. But the real 
strength of the bailee’s case, that A was a mere assignee of the bailor’s 
chose in action, seems not to have occurred to the court or counsel. Ifa 
bailor should pledge goods for present and future advances, and then sell 
them to A, and after the sale receive further advances from the pledgee, 
who had no notice of the sale to A, would the court say that A, in order 
to get the goods, must repay the money loaned before, but not the money 
loaned after the sale by the bailor? No such distinction ought to be 
made, and it is difficult to believe that it would be made. 


RECENT CASES. 


ADMIRALTY — DAMAGES IN Tort — ONE THIRD OFF NEW FOR OLD.— In a col- 
lision of two ships equally in fault, one suffered so that new parts were necessary. 
ffeld, that the damages must be estimated at the full value of the new parts rather than 
by deducting one third the cost of the new as of more value than the old parts before 
the accident; that the rule one third off new for old was applicable to insurance as a 
contract liability, but did not apply to torts, for the injured party must not be put to 
expense in order to be re-established. Zhe Munster, 12 The Times L. R. 264. 

The distinction is settled law ; and the universal law of appraising costs of repair in 
insurance is not applied to injuries arising from negligence and causing liability in tort. 
The Gazelle, 2 W. Rob. 281; Zhe Clyde, Swabey, 24; Zhe Pactolus, Ibid. 124. The 
American law follows the English. Zhe Baltimore, 8 Wall. 386. Though the real 
obligation in either case is to pay for the actual damage only, it is more equitable that 
the party in fault should pay for the unavoidable increase in the value of the property 
by the new materials, than that the innocent owner should have to pay to be in as good 
a position as he held at first. 


AGENCY — Dutry oF SOLICITOR AS OFFICER OF CouRt.— //e/d, that a solicitor, 
on connecting himself with proceedings whereby a fund had been obtained out of court 
should investigate and see that the court has been informed of everything necessary for 
a proper disposition of the matter before it. For failure to do so he must make good 
a loss that could have been prevented by prompt action, though there was nothing to 
lead him to suspect anything wrong. Zhe Chancery Forgery Case (Marsh v. Joseph), 
12 The Times L. R. 255, 266. See Nores. 


BANKRUPTCY — BANKRUPT’S DEBTOR — BANKRUPT’S RIGHT ‘TO SUE.— An assignee 
in bankruptcy under the Bankruptcy Act of 1867 was appointed for plaintiff after 
this action of assumpsit had been begun. ‘The assignee did not enforce plaintiff's 
claim against defendant, and the assignee’s right to enforce it was now barred under 
§ 5057 of the Bankruptcy Act. It was urged for defendant that by the assignment 
in bankruptcy a bankrupt is divested of all right to sue his debtors. e/d, that “ not- 
withstanding the assignment under the Bankruptcy Act, there is left in the bankrupt 
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a right which makes a title good against all the world except his assignee and creditors,” 
and that plaintiff is therefore entitled to prosecute this action. Zancey v. Foss, 33 Atl. 
Rep. 1071 (Me.). 

This decision is unexceptionable. The Bankruptcy Act is silent on the question 
here presented ; no common law principle requires a different decision of the point; 
in point of natural justice the argument is altogether in favor of the decision as made. 
“It is no defence to the debt that the creditor has become a bankrupt; and if an assignee, 
after notice, permits a pending suit to proceed in the name of the bankrupt for its 
recovery, he is bound by any judgment that may be rendered.” Per Waite, C. J., 
in Thatcher v. Rockwell, 105 U.S. 467. In accord with the principal case, see Sawtelle 
v. Rollins, 23 Me. 196; Conner v. Southern Express Co., 42 Ga. 37; contra, Mounts v. 
Manhattan Co., 41 N.J. Eq. 211; on an earlier Bankruptcy Act, contra, Berry v. Gillis, 
17 N. H.9; Deaderick v. Armour, 10 Hump. 588. 


BILLS AND NoTES — ALTERATION — PRESUMPTION. — Where the plaintiff sought 
to recover on a note bearing evidences of alteration, 4e/d, that he must show that the 
alteration took place before negotiation by maker. The rule applies to all alterations 
of written instruments that there is no presumption as to the time they were made. 
Goodin v. Plugge, 71 Fed, Rep. 931. 

Here is an unequivocal statement of the general rule which it is believed represents 
the existing state of the law both in England and in this country. The American courts 
have, to be sure, spoken strictly with reference to each case as it came up, but the de- 
cisions taken together completely bear out the broad doctrine laid down. //i//s v. 
Barnes, 11 N. H. 395 (promissory note); Zly v. ly, 6 Gray, 439 (deed) ; Crossman 
v. Crossman, 95 N. Y. 145 (will); and see 1 Greenleaf Ev. 564. In England there 
is a seeming confusion, bills and notes being the only instruments to which the rule of 
the principal case is in terms applied. Stephen’s Digest, Ev., art. 89; Yohnson v. 
Duke of Marlborough, 2 Stark. 313. It is submitted, however, that the apparent differ- 
ence in the rules regarding these and other documents is a matter of phraseology only, 
and that the effect is simply that the plaintiff must always make out his case. Clearly 
that is all that a presumption of alteration subsequent to execution amounts to. Cooper 
v. Beckett, 4 Notes of Cases, 685; Williams v. Ashton, 1 Johns. & Hem. 115; and in 
Doe v. Catomore, 16 Q. B. 745, relied on to show that an alteration in a deed is presumed 
to be befoxe execution, the remarks are only dicta, the jury having been directed to 
judge from the deed itself. 


BILLs AND NoTESs — ANTECEDENT DEBT — PAYMENT BY Nore. — /é/d, that taking 
a note does not operate as an absolute payment of an existing debt. Jn re Scott, 42 
N. E. Rep. 1079 (N. Y.). 

The decision is so clearly in accordance with the overwhelming weight of authorit 
that it seems somewhat singular that the court should have been so evenly divided. 
As an original question, something perhaps might be said in support of the view that 
receiving a note from a debtor should have the same effect as receiving a specialty, and 
discharge the prior obligation. But it has long been well settled in England, and in 
most American jurisdictions, that merely taking a note is presumptively only a condi- 
tional payment of a pre-existing debt. While the note runs, the right of action on the 
original claim is suspended, but it revives if the note'is not paid at maturity. Ina few 
States — Maine, Vermont, Massachusetts, Indiana, and Louisiana—a contrary pre- 
sumption prevails, to the effect that the execution of a note is an absolute discharge of 
prior indebtedness. Everywhere these presumptions are rebuttable by evidence; if the 
parties show an intention that the debt shall or shall not be completely extinguished 
by the note, such intention will be given effect. 


CONSTITUTIONAL LAW — CITY ORDINANCE— STATE DISCRIMINATION. —/eé/d, that 
an ordinance requiring all peddlers who were not residents of the city, selling goods 
within the city, to pay a license tax, is in violation of the Constitution of the United 
States, art. 4, § 2, providing that “the citizens of each State shall be entitled to all the 
privileges and immunities of citizens in the several States.” McGraw v. Town of 
Marion, 34 S. W. Rep. 18 (Ky.). 

This deeision seems open to doubt. A statute drawing a discrimination strictly upon 
State lines is opposed to this clause of the Constitution. Cooley on Taxation, 99. 
But the present case is somewhat different. Here the exemption from tax applies, 
not to the entire Commonwealth, but only to a very small fraction of it; Kentucky asa 
whole derives no benefit from the exemption. Can it be said that the citizens of other 
States are deprived of any privileges which the citizens of Kentucky enjoy? The other 
difficult question, as to whether the ordinance was repugnant to the grant by the Con- 
stitution to Congress of the power to regulate inter-state commerce, was not touched 
upon by the court. Lmert v. Missouri, 156 U.S. 296. 
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CONSTITUTIONAL LAW — COLLATERAL ATTACK — De Facto OrFicers.— To an 
indictment for offering a bribe to a city commissioner the defendant demurred, on the 
ground that the act under which the officer was performing his duties was unconstitu- 
tional and void. //e/d, that the constitutionality of the act could not be attacked col- 
laterally before its validity had been decided by an authoritative decision in the courts 
of the State. Shanck, J., dissenting. State v. Gardner, 42 N. E. Rep. 999 (Ohio). 

This is interesting as a case of first impression in the State on a doubtful point of 
law. The maxim that there can be no de facto officer unless there is a de jure office, 
which is illustrated by the leading case of Morton v. Shelby County, 118 U. S. 425, is 
repudiated, and that case is distinguished. ‘The decision is in accord with State v. 
Carroll, 38 Conn. 449, and shows the probable tendency of the courts in this direction. 
The case is valuable for the closely reasoned opinion of Spear, J. 


CONSTITUTIONAL LAW — INDEMNITY FROM TAXATION. — A charter granted in 1856 
exempted a bank from taxation. In 1870 a constitutional provision was adopted which 
prohibited such exemption. The bank failed in 1869, and in 1880 by order of court the 
receiver sold the charter at auction, T. being purchaser. But the shares of stock were 
not transferred to T. by the owners. T. and others organized and carried on business, 
claiming to act under the charter, and were recognized as a corporation in 1881 by the 
passage of a legislative act changing the corporate name. Suit by the State for the 
collection of taxes. He/d, that the exemption was a personal privilege in favor of 
the corporation specifically mentioned, which did not pass with the sale of its charter. 
Bank v. Tennessee, 16 Sup. Ct. Rep. 461. 

The court doubts the validity of the sale of the charter, and the effect of the subse- 
quent reorganization, but bases its opinion upon the ground that the present organiza- 
tion is not in fact or in law the body originally incorporated. The decision accords 
with the established rule of the Supreme Court. See especially A/emphis County 
Commissioners, 112 U.S. 609, at 619, 623, and cases cited. It is interesting to think 
how the court which decided Mew Fersey v. Wilson, 7 Cranch, 164, might have dealt 
with such a question. 


CONTRACTS — DIVISIBILITY — ACCEPTANCE OF PART PERFORMANCE. — Under a 
contract to deliver several lots of cloth at different dates, the vendor delivered only 
the first lot; which the vendee accepted, though previously informed that the remain- 
ing lots could not be delivered according to the contract. //e/d, that the contract, 
though originally entire, had been so divided by the acts of the parties, that the ven- 
dee was liable on the contract for the lot he had accepted. Sv/berman v. Frets, 14 New 
York Law Journal, 1697. See Nores. 


CONTRACTS — MARRIAGE A VALUABLE CONSIDERATION. — The defendant, before 
his marriage and in consideration thereof, in pursuance of an oral agreement, con- 
veyed his real estate to a third party, in trust to reconvey it to himself and his wife after 
marriage, this being done by him to defraud his creditors, but the wife being innocent. 
This action is brought by a creditor to have the conveyance set aside. //e/d, that mar- 
riage was sufficient consideration to support the grant. State ex rel. Harrison v. Osborne, 
42 N.E. Rep. g21 (Ind.) 

However undesirable it may seem, it is undoubtedly law that marriage is a valuable 
consideration, and will support an ante-nuptial grant to the woman, even if made to 
defraud creditors. 1 Bishop’s Law of Married Women, §§ 780-782, and cases cited. 
This view seems irreconcilable in principle with another doctrine equally well settled in 
the United States, viz. that a post-nuptial grant made in consideration of marriage and 
in fulfilment of an oral ante-nuptial agreement is void as against creditors. A/anning v. 
Riley, 52 N. J. Eq. 39; Browne on the Statute of Frauds, § 223, and cases cited. The 
cases of the latter class might well be assimilated to those of the former, as the grant is 
in them no more voluntary than when made before marriage in pursuance of a non- 
enforceable agreement. 1 Bishop’s Law of Married Women, §§ 810, 811; Hussey v. 
Castle, 41 Cal. 239; Ames’s Cases on Trusts (2d ed.), § 7, note 1, p. 181. 


CONTRACTS — STATUTE OF FRAUDS — PART PERFORMANCE. — Defendant made an 
oral ante-nuptial agreement with his intended wife that, in consideration of their marriage 
and of his having charge of her infant son, the plaintiff, during his minority, he would 
in his will devise to this son and any children of their marriage in equal shares. The 
marriage was consummated, and the husband took control of the boy. Three children 
were born of the marriage. The husband died, making no provision for the plaintiff, 
who thereupon brought this action for a specific enforcement of the contract. He/d, 
that marriage was a sufficient part performance to render the contract enforceable in 
equity. Mowack v. Berger, 34 5. W. Rep. 489 (Mo.). 

The court might have found other grounds on which to rest their decision, but they 
base it squarely on the sufficiency of the marriage. - This is contra to the entire weight 
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of authority, the opposite doctrine prevailing, though much regret is expressed that it 
should be law. Ungley v. Ungley, L. R. 4 Ch. D. 73; Browne on the Statute of Frauds 
(4th ed.), § 459. This case is one of first impression in Missouri, and is a step in the 
right direction. 


CORPORATIONS — ATTEMPT AT INCORPORATION — PARTICIPANTS LIABLE AS PART- 
NERS. — Action against the defendants as partners on a note signed by the Florida 
&c. Co. The defence was that the defendants were nota partnership, but a corporation 
organized under the laws of Tennessee. //e/d, that though on the facts the defendants 
are not a corporation de jure, de facto, nor by estoppel, they are liable as partners. 
Duke v. Taylor et al., 19 So. Rep. 172 (Fla.). 

It is well established that the individual members of such an association are liable 
in some form of contract action. But is a partnership the necessary legal consequence 
of an attempt like this at incorporation? It certainly is not. The participants may be 
liable as joint principals on the ordinary principles of contracts and agency, and it was so 
held in Johnson v. Corser, 34 Minn. 355, and the recent case of Roberts Mfg. Co. v. Schlick, 
64 N. W. Rep. 826 (Minn.). It might be a matter of great practical importance whether 
defendants are liable as partners or not; for instance, if the association should become 
bankrupt, the bankruptcy rule of firm assets to firm creditors and separate to separate 
would apply should the defendants be treated as a partnership. In accord with the 
principal case, see A/artin v. Fewell,79 Mo. 401, and Farnum v. Patch, 60 N. H. 294, 
324-330- 


CoRPORATIONS — “ COMPANIES ACT” —COLORABLE SHAREHOLDERS. — Action 
against two, promoters and shareholders ofa corporation, on debt due from corporation 
for services. There were seven shareholders, the minimum required by the “ Companies 
Act,”’ none of whom held more than one £1 share except the two defendants, who owned 
about £3,000. //e/d, that an action does not lie directly; at least, corporation must cer- 
tainly be joined. Lroderip v. Salomon, [1895] 2 Ch. D. 323, distinguished ; Muskhittrick 
v. Perryman, 12 The Times L. R. 232. See NOTEs. 


CRIMINAL LAW — FUGITIVE FROM JUSTICE — INTER-STATE RENDITION. — Defend- 
ant was extradited from Illinois for an act of burglary, and was committed for trial. 
Later, the prisoner was arraigned and convicted on an information for another and dif- 
ferent charge of burglary. /7e/d, that notwithstanding his objections, a prisoner may 
be prosecuted for any indictable offence committed within the borders of a State, 
without first having had an opportunity to return to the State by which he has been 
surrendered. /n re Petry, 66 N. W. Rep. 308 (Neb.). 

This point is fully discussed in the important case of Lascelles v. Georgia, 148 U. S. 
537: It is there held that fugitives from justice have in another State no right of 
asylum in the international sense. If, as is generally admitted, a fugitive from justice 
may be kidnapped or unlawfully abducted from the State of refuge, and be thereafter 
tried in the State to which he is forcibly carried without violating any immunity se- 
cured to him by the Constitution or laws of the United States (M/ahon v. Justice, 127 
U.S. 700), it is difficult to understand upon what sound principle can be rested the 
denial of a State’s authority or jurisdiction to try him for another and different offence 
from that for which he was surrendered. The conflict of authority on this point has 
arisen from a failure to distinguish the rule regarding international extradition laid 
down in W. S. v. Rauscher, 119 U. S. 407, from inter-state rendition. 


CRIMINAL LAw — LARCENY — CONTINUING TRESPASS. — He/d, that one stealing 
goods in Canada and bringing same into Vermont is guilty of larceny in Vermont, 
- on the ground that the legal possession of the property remains in the true owner, and, 
the taking being felonious, that every asportation is a fresh taking. State v. Morrill, 
33 Atl. Rep. 1870 (Vt.). 

The anomalous doctrine of continuing trespass, by which one who had stolen goods 
in one county in England was held to have committed larceny in every county into which 
he took the stolen goods, was not extended to cover the case of one who stole goods 
in a foreign country and brought them into England. Reginav. Anderson, 2 East P.C. 
772; Rex v. Prowes, 1 Moody C. C. 349. The principal case, following an earlier 
Vermont case (State v. Bartlett, 11 Vt. 650), makes this logical extension of the 
anomalous doctrine. The weight of authority is against the principal case, even in 
jurisdictions adopting the anomaly as regards stolen goods brought from another State. 
Stanley v. State, 24 Ohio St. 166. In this connection, it is interesting to note that in a 
recent Massachusetts case not yet in the reports (Commonwealth v. Parker), a divided 
court (four against three) held that one who embezzled property in another State, and 
brought the embezzled property into Massachusetts, could be’ punished in Massachu- 
setts for embezzlement. 





























































62 : HARVARD LAW REVIEW. 


DAMAGES — CONTRACTS — ANTICIPATORY BREACH. — Purchaser of a cargo “to 
arrive” repudiated the contract. Before its arrival, the seller brought suit, but did 
not sell elsewhere until after arrival. The market was steadily declining throughout 
this time. //e/d, that the difference between the contract price and the market value 
at the time of bringing suit (when the repudiation was acquiesced in) should be the 
measure of damages, as it was unreasonable for the seller to hold back the sale until the 
day fixed for delivery. Roth v. Tayser, 12 The Times L. R. 211. 

The decision is important; it qualifies the general rule laid down in Roper v. Fohnson, 
L. R.8 C. P. 167. The exact point here decided has not come up in jurisdictions of this 
country recognizing anticipatory breache: A contrary view is strongly expressed by the 
court in Kadish v. Young, 108 Ill. 170. In so far as the decision makes the time of 
acquiescence the basis with regard to which the jury are to assess damages, it seems 
sound, for such acquiescence should terminate the rights and liabilities of. the parties 
with respect to the contract. But it seems open to criticism, in that it makes such rule 


applicable to those cases only in which the seller would be acting unreasonably in net: 


selling before the day fixed for the delivery by the terms of the contract. 


Equity — AvoipING DEED— Duress. — Plaintiff's husband threatened that he 
would commit suicide unless plaintiff should execute a deed of her property to de- 
fendant to make good a sum embezzled from the defendant by the husband. Plaintiff 
executed the deed, and now asks that the defendant be compelled to reconvey to her. 
Feld, one judge dissenting, that the husband’s threats to commit suicide did not consti- 
tute duress. Girty v. Standard Oil Co., 37 N. Y. Supp. 369. 

The earliest notion of duress was peril of life or limb. In time it became the rule 


‘ that such threats constituted duress as would put in fear a person of ordinary firm- 


ness ; and the courts generally follow that to-day. U.S. v. Huckabee, 16 Wall. 423; 
Tiedeman on Real Prop., § 796, and cases cited. As the ground for allowing an instru- 
ment to be avoided for duress is that the maker did not exercise free will, it would seem 
that the mind of the particular person should be considered, regardless of what 
effect the threats might have had upon a person of ordinary firmness. 14 Am. Law 
Reg. 201. 


EVIDENCE —DyING DECLARATIONS. — //e/d, that it was not error to admit a dying 
declaration to the effect that the prisoner had threatened to kill declarant, his wife, if 
she should leave him. People v. Beverly, 66 N. W. Rep. 379 (Mich.). 

If dying declarations must relate to “the circumstances of the death,” this statement 
was clearly inadmissible. In view of the fact that courts, during recent years, have so 
strictly limited and qualified this exception to the hearsay rule, the correctness of 
this holding seems at least doubtful. People v. Davis, 56 N. Y. 95. In Hackett v. 
People, 54 Barb. 370, statements of this character were excluded. 


FOREIGN CORPORATIONS — RIGHT TO DO BUSINESS IN STATE. — Where a foreign 
building and loan association has lent money on a mortgage in the State without 
complying with the statutory provisions relative to foreign corporations, /c/d, that 
the mortgage may be foreclosed, but the recovery will be limited to principal and inter- 
est and taxes paid; it will not include bonuses, premiums, and other dues as provided 
by its by-laws. Guarantee Co. v. Cox, 42 N. E. Rep. 915 (Ind.). 

The case is novel, but seems right. The first point is covered by the decision in 
Elston v. Piggott, 94 Ind. 14, which allows recovery for money lent, though the transac- 
tion of business be prohibited. The second point is covered by the statute, the associa- 
tion having no authority to do a building and loan business in the State. 


JUDGMENT — ADMINISTRATION — COLLATERAL ATTACK. — Where A’s land. has 
been sold under a decree made at the instance of A’s administrator, Ze/d, that A’s chil- 
dren may attack the proceedings collaterally by showing that A did not in fact die till 
after the sale. Springer v. Shavender, 23 S. E. Rep. 976 (N. C.). 

While this decision is in accord with the great weight of authority (see Scott v. Mc- 
Neal, 154 U. S. 34, where the cases are collected), it is to be regretted that the other 
side of the question has not received more attention. In Roderigas v. Savings Inst., 63 
N. Y. 460, it was held that the surrogate had power judicially to determine the fact of 
death, and his judgment could not be collaterally attacked. The correctness of this view 
has been ably maintained in 14 Am. Law Rev. 337, and in 1 Woerner on Adm., 208 eé¢ seq., 
where it is contended that jurisdiction in the surrogate to determine the fact of death is 
necessary to the exercise of his functions. See also dissenting opinion of Freeman, J. 
in D’Arnement v. Jones, 4 Lea, (Tenn.) 251. In Scott v. McNeal, supra, the exercise 
of this power on the estate of a living person was held to be depriving a man of his 
property without due process of law. Under a proper form of notice it does not 
seem to differ from taking an absent debtor’s property by attachment. 22 Central 
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Law Journal, 484; Vanfleet, Collateral Attack, § 608 e¢ seg. One judge in the prin- 
cipal case dissented, on the ground that, though the owner himself could not be estopped, 
the children should be, as they were parties to the sale. The distinction can hardly be 
supported, since the objection to jurisdiction in the case, if admitted at all, would seem 
to strike at the root of the whole proceedings. 


JUDGMENT LIENS — PRIORITIES. — He/d, that when a junior lien has been enforced 
before a senior, the holder of the senior lien cannot compel a payment of his judgment 
out of the proceeds of sale in the hands of the junior lien-holder, but has a right to levy 
execution on the property in the hands of the purchaser. Dysart v. Branderth, 23 
S. E. Rep. 966 (N. C.). 

This case represents the great weight of authority on this point. In two States, 
South Carolina and Georgia, the opposite view is held, and a sale under the junior 
lien extinguishes the senior lien, leaving its holder to come upon the proceeds of the 
sale for satisfaction. Blohme v. Lynch, 26S. C. 300; Jones v. Wright, 60 Ga. 364. 
The former view seems to regard a judgment lien as in nature a jus in re,—a doctrine 
which the text-writers expressly repudiate, although they cite and approve the cases i 
accord with the principal case. 1 Black on Judgments, § 400; Freeman on Judg- 
ments, § 338. 


PARTNERSHIP — OSTENSIBLE PARTNERSHIP — RIGHTS OF FIRM CREDITORS. — 
Held, that the creditors of an ostensible partnership are not entitled to preference over 
the creditors of the true owner, on the latter’s assignment in insolvency, in respect to 
the property used in the business of the ostensible partnership. roadway National 
Bank v. Wood, 43 N. E. Rep. 100 (Mass.). See Nores. 


PROPERTY — CONTRIBUTION BETWEEN TENANTS IN COMMON. — Complainant, by 
a bill in equity, asked for the sale of certain property owned by him as tenant in common 
with the defendant. The bill also asked for a contribution by the defendant of his 
proportional part of sums expended by the complainant in necessary repairs and in taxes. 
‘The defendant in his answer asked for an account of rents, and alleged that the repairs 
had been made against his wish. //e/d, that a sale of the property should be made, and 
an account and settlement of the estate had. The complainant, in accounting for rents, 
may credit himself with the sums spent in repairs and taxes, but he cannot compel a 
direct contribution for them from the defendant. Williams v. Coombs, 33 Atl. Rep. 
1073 (Maine). 

A tenant in common cannot at law get contribution from his cotenant for unauthor- 
ized necessary repairs. Leigh v. Dickeson, L. R. 12 Q. B. D. 194; Calvert v. Aldrich, 99 
Mass. 74. Nor is he entitled to it in equity, except as in the principal case, where the 
matter comes up on a bill for partition. Story, Eq. Jur. § 1237. This seems correct. 
A cotenant should not be obliged to go into his pocket for unauthorized repairs; but 
when the estate is to be divided, he cannot be allowed to acquire the improved property 
without paying in some way for the improvements. In accord with principal case, see 
as to repairs Swan v. Swan, 8 Price, 518, and as to taxes, Avtes v. Church, 142 Mass. 586. 


PROPERTY — EASEMENT OF LIGHT AND AIR — IMPLIED GRANT. — Where a tract 
of land owned in common was divided into two lots by an interchange of quitclaim deeds, 
and there was a store on one lot with windows receiving light and air across the other, 
held, that these windows cannot be closed by the owner of the latter lot if the light so 
received is reasonably necessary to the beneficial enjoyment of the building. Greer v. 
Van Meter, 33 Atl. Rep. 794 (N. J.). 

It is plain that the reasons existing in this country for refusing to allow an ease- 
ment of this kind to be gained by prescription are equally applicable to the facts of the 
principal case, yet such a prescriptive right is not recognized in New Jersey. Hayden v. 
Dutcher, 31 N. J. Eq. 217. The same question was decided the other way, and the 
inconsistency of the position taken in the principal case, pointed out in Aza/s v. Hugo, 
115 Mass. 204, and Mullen v. Stricker, 19 Ohio St. 135. 


PROPERTY — JOINT FINDERS— INTENT. — One of several boys playing along a 
railroad track picked up an old stocking in which something was tied, and, after he had 
swung it about in play fora time, another of the boys snatched it, or, it having been 
thrown away by the first boy, the second picked it up, and began striking the others 
with it. In this way it passed from one to another. Finally, while the second boy was 
swinging it, it broke open; and it was then found that the stocking contained. money. 
All of the boys examined the contents of the stocking together, and the money was 
given to an officer to await the appearance of the true owner. ‘The latter was never 
found. Held, that, efforts to find the true owner having been unavailing, the money be- 
longed to the boys incommon. Aeroxz v. Cashman, 33 Atl. Rep. 1055 (N. J.). 

The decision is rested on the ground that, as none of the boys treated the stocking 
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as anything but a plaything or abandoned article, the money within the stocking must 
be treated as lost property, which was not legally found until the stocking was broken 
open; that, the boys being then engaged in a common enterprise, the money came 
under the control of all, and each had the intention to take possession of part or all of 
it; the boys should therefore be treated as joint finders. The case, on this ground, 
appears to be sound in principle and on authority. A/erry v. Green, 7 M. & W. 623; 
Robinson v. State, 11 Tex. App. 403; Durfee v. Jones, 11 R. I. 588. 


PROPERTY — LANDLORD’s LIEN — BoNA FIDE PURCHASER. — A tenant had a crop 
of corn stored on his premises, subject to a lien in favor of his landlord for unpaid 
rent. This corn was seized by a sheriff, under an attachment order obtained by the 
landlord. //e/d, that the sheriff could not hold the corn against one who had purchased 
it from the tenant without notice of the lien. Sca/ly v. Porter, 43 Pac. Rep. 824 (Kan.). 

The same result was reached by the Mississippi court in a recent case (Chism v. 
Thompson, 19 So. Rep. 210). The two cases seem correct. These liens, of course, de- 
pend wholly on statutes, but there seems to be no good reason, in the absence of 
express statutory language, why they should be treated differently from common law 
liens. It was held, however, in Holden v. Cox, 60 Iowa, 449, that, unless the goods on 
which the lien attached were such as the tenant was keeping for sale, the lien held 
good against a dona fide purchaser. 


PROPERTY — PURCHASE FOR VALUE — JUDGMENT CREDITOR. — //e/d, that a judg- 
ment creditor is not a purchaser for value, and hence an unrecorded deed takes prece- 
dence over a subsequent judgment lien. Smzth v. Savage, 43 Pac. Rep. 847 (Kan.). 

This is the more logical position theoretically, as it is impossible to see how a judg- 
ment creditor can be considered a purchaser for value. Freeman on Judgments, 
§ 366. The decision in this class of cases turns on the statute of the particular jurisdic- 
tion. In Massachusetts it is provided that an unrecorded deed shall be valid only 
against the grantor, his heirs and devisees. Mass. Pub. St. c. 120, § 4. The judg- 
ment creditor is necessarily protected under this statute. In New York, on the other 
hand, unrecorded deeds are void only against subsequent purchasers for value and in 
good faith, and there, consequently, the same result is reached as in the principal case. 
Schroeder v. Guernsey, 73 N. Y. 430. 

QUASI-CONTRACTS — EXTINGUISHMENT OF CERTIFICATES OF INDEBTEDNESS 
‘THROUGH MISTAKE. — The defendant, the District of Columbia, issued certificates of 
indebtedness entitling plaintiff to payment for work done on a certain street out of a 
tax defendant should levy on the abutting property. As the tax was not paid, defendant 
sold the land to plaintiff, taking these certificates in payment, but title did not pass, 
since defendant had neglected to secure a lien for the amount of the tax, and the land 
had been sold to a dona fide purchaser for value, etc. eld, that, defendant being 
liable on the certificates because of its neglect, the surrender of them by plaintiff and 
their cancellation was between the parties like the payment of so much purchase money, 
and plaintiff can recover their value in assumpsit, his purchase having been to protect 
himself, and therefore not voluntary. Déstrict of Columbia v. Lyon, 16 Sup. Ct. Rep. 

O. 

. In McGhee v. Ellis, 4 Litt. 244, the purchaser at an execution sale recovered from 
the judgment debtor by bill in equity, since the latter did not have title. It is con- 
tended that on principle such an action should be maintainable at law. Keener on Quasi- 
Contracts, 396. The court did not find it necessary to rely on this analogy in the 
principal case, since it was the case of an involuntary payment to protect the interest 
of the purchaser. That the certificates were surrendered directly in payment would 
seem to be no reason for distinguishing the case from a cash payment and an extin- 
guishment of the obligation with the money so paid. It seems difficult to distinguish 
the principal case on principle from //omestead Co. v. Valley Co., 17 Wall. 153, where it 
was held that a payment of taxes by one who supposes he is owner is purely voluntary 
under mistake of law, and hence he cannot recover money so paid. If the cases are 
not reconcilable, the doctrine of the principal case is preferable. Keener on Quasi- 
Contracts, 380. 

SURETYSHIP — SECURITIES GIVEN 10 INDEMNIFY SURETY — RIGHTS OF CREDI- 
ror. — The maker of a note deposited securities with his surety out of which the surety 
might reimburse himself in case he had to pay the note. Both maker and surety having 
become insolvent, the payee of the note filed a bill in equity asking that the securities 
be applied in payment of his note. //e/d, that upon the insolvency of the principal the 
surety had a right to apply the securities in payment of the note, and to that right the 
payee, especially in view of surety’s insolvency, was entitled to be subrogated. /irst 
Nat'l Bank v. Wheeler, 33 S. W. Rep. 1093 (Texas). 

The cases are in a hopeless state of confusion as to what circumstances, if any, give 
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a creditor the right to have securities deposited under a contract of naked indemnity 
applied in payment of the debt to him. It has been held that immediately on the de- 
posit of the securities such an equitable right arises in favor of the creditor. A/oses v. 
Murgatroyd, t Johns. Ch. 119; Morrill v. Morrill, 53 Vt. 74. Again, that such a trust 
arises in the event of the insolvency of the surety. Lewis v. Deforest, 20 Conn. 427. 
A third view is that if the estates of both the principal and surety are bankrupt, the 
creditor may compel the securities to be applied in payment of his debt (Zx parte 
Waring, 19 Ves. 345); and a fourth, that the surety, even in the event of a bank- 
ruptcy of both the principal and surety, has no recourse upon the securities except to 
reimburse himself for payments made on the creditor’s claim; the particular creditor 
in such case has no higher right in the securities so held by the surety than has any 
other creditor of the surety. Royal Bank v. Commercial Bank, 7 App. 366; Poole v. 
Doster, 59 Miss. 258. 

The doctrine of Poole v. Doster, supra, is, it is submitted, the one to be preferred ; it 
gives to the contract under which the securities were deposited the operation which the 
parties intended it should have; it is not open to the reproach of giving to the par- 
ticular creditor a preference over other creditors for which he did not bargain, and 
which the principal and surety did not intend he should have. See 1 HARVARD LAw 
REVIEW, 326. 


Torts — Lunatic’s LIABILITY FOR NEGLIGENCE. — //e/d, where a vessel in the 
exclusive control of one of the joint owners, who has chartered it, is lost through his 
negligence, he cannot defend an action by the other owners by showing that his want of 
care was due to temporary insanity, though such insanity was caused by his efforts to 
save the vessel. Williams v. Hays, 37 N. Y. Supp. 708. 

In a former adjudication of this same case, the Court of Appeals left open the pre- 
cise question now passed upon. Williams v. Hays, 143 N.Y. 442. There are few 
decisions on the subject of the liability of insane persons for torts by negligence, 


‘and the text-writers appear to be in great conflict. Some of the latter hold that 


insanity is no defence. 1 Shearman and Redfield on Negligence, § 121; Cooley on 
Torts, 2d ed., 117. Others incline to the view that insanity should in some cases be a 
bar. 1 Beven on Negligence, 2d ed., 52-55; Wharton on Negligence, § 88; 2 Jaggard 
on Torts, 872; Clerk and Lindsell on Torts, 11, 34. The true view seems to be ex- 
pressed by Mr. Justice Holmes: “ If insanity of a pronounced type exists, manifestly 
incapacitating the sufferer from complying with the rule which he has broken, good 
sense would require it to be admitted as an excuse.” Holmes, The Common Law, 109. 


Torts — MALicious INTERFERENCE WITH BusINEss. — During a strike at plain- 
tiff’s manufactory, the defendants, officers of a trades society, picketed the works in the 
usual way, called out the workmen of another manufacturer merely because he worked 
for the plaintiff, and wrote threatening letters to the parents of minor employees. 
The plaintiff asked for an injunction to restrain the defendants from maliciously in- 
ducing persons not to enter into contracts with the plaintiff. He/d, that, though the 
question of malice was generally one for a jury, still in a clear case the court ought to 
restrain by injunction the continuance of an act which was unlawful only because 
malicious. Lyons v. Wilkins, 12 The Times L. R. 222. See NOTEs. 


Torts — MUTILATION OF DEAD Bopy. — /e/d, that a wife may recover damages 
from one who unlawfully mutilates the dead body of her husband before burial. Foley 
v. Phelps, 37 N. Y. Supp. 471. See NOTEs. 


Torts — WRONGFUL DIsposAL OF PLEDGE— ACTION ON THE CASE. — A, owing 
B $16,000, deposits with B as collateral security a note for $25,000. B wrongfully sur- 
renders the collateral note to its maker, but later obtains it from him again, and is 
ready to restore it to A upon the payment of his debt. e/d, that, in trespass on the 
case, A can recover of. B $9,000, the difference between the face value of the note and 
the amount of the debt, without first tendering payment for the debt or demanding the 
collateral. Post v. Union National Bank, 42 N. E. Rep. 976 (Ill.). 

The decision is interesting as bearing on the question of what constitutes conversion 
by a pledgee, and what is his right of recoupment in damages. This subject was dis- 
cussed ing Harv. Law Rev. 540. The form of action here chosen, viz. “case,” was 
used for the express purpose of avoiding the possible objection which might be urged 
against trover, that the pledgor gets no right of possession before offering to the 
pledgee the amount of his indebtedness. Blackburn, J., in Donald v. Suckling, L. R. 1 
Q. B. 614, 615; Pollock on Torts, 4th ed., 324, 325. 

The effect of the defendant’s getting possession of the note after once parting with it 
was carefully considered. As this was an action on the case where only actual dam- 
ages can be recovered, it was insisted that as the defendant was prepared to return to 
the plaintiff the identical security which had been given, there was no real damage to 
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the plaintiff, and hence there should be no recovery. But the court said that the 
pledgor’s cause of action arose when the pledgee first disposed of the note, and nothing 
subsequent could undo that transaction. The decision was probably correct, although 
the judge below reached the opposite conclusion. Just as in conversion one can prac- 
tically force the wrongdoer to buy the converted article, so here in “case,” when once 
the tortious act has been committed, the pledgee cannot take away the pledgor’s right 
of action, or even mitigate damages by tendering the note, unless the pledgor elects to 
accept it. Carpenter v. Dresser, 72 Me. 377. 


TRUSTS — PURCHASER FOR VALUE — NOTICE. — //é/d, that a purchaser of a mort- 
gage belonging to a trust estate, who knows the mortgage to be trust property, but 
who has learned upon inquiry that the trustee has a general power to change the secu- 
rities, is not protected where the instrument creating the trust provides that the written 
consent of the beneficiary to such change shall be necessary. He is chargeable with 
a knowledge of the contents of such instrument. Swarez v. De Montigny, 37 N.Y. 

upp. 503. 

a taken tends to make the trustee’s right the test in such cases, rather than 
the purchaser’s diligence. It closely resembles the doctrine of agency, which charges 
one who takes a negotiable instrument, signed “ per proc.” with knowledge of the con- 
tents of the power of attorney creating the authority so to sign. Attwood v. Munnings, 
7 B. & C. 278. The court, however, does not go to the extent of saying that one who 
knowingly deals with a trustee does so at his peril. 


WILLS— ADEMPTION OF GENERAL LeEcacy. — He/d, that a general bequest toa 
child of a share of testator’s personalty may be satisfied /7v ¢anto by a conveyance of 
real estate during the life of the testator, where such is the clear intention. Carmichael 
v. Lathrop, 66 N. W. Rep. 350 (Mich.). See Nores. 


WILLS — CONSTRUCTION — VARYING ‘TECHNICAL Worps. — Devise to A, and, if 
she have heirs, to her heirs; but if she die without “heirs or heirs of her body,” re- 
mainder over. A child was born and died. /Ve/d, that, taking the will in its entirety, 
with its disregard of precise terms, considering the testator’s condition and circum- 
stances, he meant “children”; and so A had but a life estate, and the rule in Shelley’s 
Case was not to be applied to give a fee. Campbell v. Noble, 19 So. Rep. 28 (Ala.). 

The case is an interesting instance of the variation by the court of the strict legal 
meaning of words of inheritance. Such a variation is warranted under certain circum- 
stances. Roberts v. Edwards, 33 Beav. 259; Symers v. Jobson, 16 Simons, 267; 2 
Jarman on Wills, 6th Am. ed., 91. When the words of a will do not convey a clear 
meaning in themselves, the court may consider the surrounding circumstances and the 
condition of the testator in order to discover his intent. Per Lord Wensleydale, in 
Grey v. Pearson, 6 H. of L. Cas. 106; Wigram on Extrinsic Evidence, §§ 10-14; 1 Jar- 
man on Wills, 6th Am. ed., 413, note. 
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COMMENTARIES ON THE LAW OF PRIVATE CORPORATIONS. By Seymour 
D. Thompson, LL.D. San Francisco: Bancroft-Whitney Co. 1895- . 

_ 1896. 6 vols., pp. ccliii, 6886. 

The appearance of this book was heralded by a bookseller’s circular, 
announcing it as “The One and Only Great Work.” Since its publica- 
tion, commendation equally strong has been bestowed by eminent jurists. 
From this unqualified praise some dissent must be expressed. ‘The book 
is not ‘the one and only great work,” except in the sense that it under- 
takes to cover the whole ground and discusses various special topics more 
fully than any other treatise. As a discussion of the crucial difficulties of 
corporation law, and as a help to their solution, it is not superior to two 
other books already before the public. That Judge Thompson’s work is 
of great value, no one can doubt. Lawyers cannot afford to ignore it. 
The writer of this notice has purchased the six volumes, and does not 
regret his bargain. But, while this book must be used alongside of 
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Morawetz and Taylor, it will not supersede either of those excellent 
works. 

Judge Thompson’s book has marked excellences, but is not without 
defects. 

Among the author’s most conspicuous merits are courage and earnest- 
ness. He writes without having before his eyes the fear of man, not even 
of man clothed in judicial ermine. He calls a spade a spade, and never 
hesitates to denounce what he deems error, even though it be indorsed 
by the weight of authority. As compared with the conventional and non- 
committal tone of some other legal authors, one might apply to Judge 
Thompson what was said of Baron Martin on the Bench: he is “like a 
rough and healthy breeze in an overladen atmosphere.” But the vehe- 
mence with which he has espoused certain views on some controverted 
points has occasionally prevented him from seeing that there are really 
two sides to the dispute ; and his discussion is less valuable than if he 
had fully realized all the difficulties inherent in the matter. 

Again, it is a great merit of the work that it covers various special 
topics not often so fully discussed in other books on the same gen- 
eral subject. (See, for instance, Chapter 87, on “ Right to Inspect 
Books and Papers.”) But the author frequently errs on the side of 
diffuseness. Probably this is largely due to his desire, expressed in 
the Preface (pp. viii and ix), “to treat every topic with such fulness 
of detail that the state of the lawin respect of it could be learned from 
the pages of the work, and without the necessity of the reader search- 
ing the adjudged cases.” His motive is praiseworthy, but it was prac- 
tically impossible completely to carry out the wish ; and the attempt has 
unduly expanded the text. ‘The work would have been worth more if the 
six volumes had been condensed into three. Moreover, upon some topics 
the salient points are not brought out as clearly as could be desired. No 
doubt each chapter contains a few sentences which were intended by the 
author as a brief summary of the results of his investigations. But these 
sentences are not always put in such a place or form as to impress their 
importance upon a reader not already familiar with the subject. 

In the citations of authorities some omissions have been noticed. In 
Vol. 5, s- 5787, under “ Devises to Corporations when their Statutory 
Limit has been Reached,” there is no mention of the important case of 
Trustees of Davidson College v. Ex’rs and Next of Kin of Chambers, 3 Jones 
Eq. (N. C.) 253. In the same section, De Camp v. Dobbins, 29 N. J. 
Eq. 36, is cited without any mention of the report of the same case in the 
Court of Errors, 31 N. J. Eq. 671. The result reached by the lower court 
was there affirmed, on the ground that the corporation had capacity to 
take property to the amount in question ; but the opinion of Beas ey, C. J., 
expresses some views generally regarded as quite divergent from those of 
the Chancellor in the court below. (See 31 N. J. Eq., pp. 690 to 693 ; and 
compare the comments of PECKHAM, J., 19 N. E. Rep., pp. 251 and 254,255). 
Like most other writers on corporations, Judge Thompson appears to 
have overlooked the interesting early case of aylor v. Brown, Finch, 83, 
as to the rights of creditors against the property of a dissolved corpo- 
ration. In Vol. 4, s. 4569, upon the question whether the plaintiff in a 
stockholder’s bill must have been a stockholder at the time of the griev- 
ance complained of, no mention is made of Winsor v. Bailey, 55 N. H. 
218. The “Table of Cases Cited” does not contain either Zomkinson v. 
South Eastern R. Co., L. R. 35 Ch. D. 675, or Scarth v. Chadwick, 14 
Jurist, 300, relating to the question whether a stockholder’s bill may be 
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disposed of, against his will, by paying his proportion of the alleged mis- 
appropriation (reckoning the proportion according to the number of the 
plaintiffs shares as compared with the whole number). The case of Hen- 
derson v. Bank of Australia, L. R. 40 Ch. D. 170, is cited only as to 
“Notice of Meeting ” (Vol. 3, s. 3862), and not as to the power of a corpo- 
ration to pension the family of a deceased official. There is no citation of 
Launton v. Royal Ins. Co., 2 Hem. & Miller, 135, where a dissenting stock- 
holder failed to obtain an injunction restraining the corporation from pay- 
ing losses not legally collectible under the policy ; nor of Hutton v. West 
Cork R. Co., L. R. 23 Ch. D. 654, where it was held that a company 
in process of winding up cannot, against the objection of a holder of 
debenture stock, expend a portion of its funds in gratuities to servants 
or directors. Nor is there any reference to the cases of People v. Eng- 
land, 27 Hun, 139, /a re Greene, 52 Fed. Rep. 104, p. 119, and Brundred 
v. Rice, 49 Ohio St., p. 650 (s. C., 32 N.E. Rep., p. 172), as to the liability 
of a stockholder for the crime, tort, or u/tra vires contract of a corpo- 
ration. There is no mention of Worthern R.R. v. Concord R, R., 50 N. H. 
166, where a contract made by a board of directors, near the end of their 
term, for the purpose of preventing the management of the road from 
passing into the hands of their successors, was held invalid because of 
such purpose. 

Of course, no one can complain that the book does not contain all the 
latest authorities up to the very moment of going to press. But it is to be 
regretted that the Preface, dated January 1, 1895, does not state the precise 
time to which the authorities are brought down. In the absence of any 
explanation on this point, some readers may assume that the work gives 
all important corporation cases appearing in the advance numbers of The 
West Company Reporters during the year 1893. Such an assumption 
would be erroneous, as may be seen by looking in vain for Modile & 
Ohio R. Co. v. Nicholas, 12 So. Rep. 723, or Beitman v. Steiner, 13 So. 
Rep. 87. 

A few mistakes in proof-reading and verification of references have 
been noticed. Vol. 5,s. 6428, “ burroughs” for boroughs. Vol. 4, s. 4564, 
“ Chief Justice Rolt ” for Lord Justice Rolt (as correctly named in s. 4566, 
note 1). Vol. 1, s. go, “ Chancellor Green ” for Chancellor Zabriskie (an 
error which was probably copied from go Am. Dec. 618). In Vol. 1, s. 67, 
note 1, the celebrated English case of Matusch v. /rving is credited to the 
Tennessee Reports, being cited as found in “ 2 Coop. Ch. (Tenn.) 358,” 
instead of in 2 Cooper Eng. Chan. Rep., Zempore Cottenham, 358 (or, 
as elsewhere cited by Judge Thompson, in the Appendix to Gow on 
Partnership). J. S. 





A TREATISE ON THE AMERICAN LAW OF ATTACHMENT AND GARNISH- 
MENT. By Roswell Shinn of the Chicago Bar. Indianapolis: ‘The 
Bowen-Merrill Company. 1896. 2 vols., pp. xxxi, x, 1623. 

The author’s aim has been ‘to state the rules and principles of con- 
struction and procedure of what may be termed the American Law of 
Attachment, including Garnishment,” and not “to set out the separate 
statutory provisions.” ‘That this purely statutory branch of the law is 
susceptible of a general treatment has been demonstrated by Drake and 
other writers. ‘here can be no doubt that a reliable book of reference 
is almost indispensable to the modern practitioner. ‘The object of the 
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author has been to produce a book that can be used as supplementary. to 
the statute of any particular jurisdiction. As far as can be judged by a 
hasty review, the law is clearly and carefully stated. The questions that 
may arise from the adoption of the remedy to the final disposition of the 
case are taken up in order and exhaustively treated, so that the practi- 
tioner may comply intelligently with the requirements of his statute. 
Owing to the treatment of attachment and garnishment in separate 
volumes, the work is admirably arranged for ready reference. A further 
aid to reference is the copious index. E. S. 





THE FrencH Law or MarriAGe. By Edmond Kelly. Second Edition, 
Revised and Enlarged by Oliver E. Bodington, of the Inner Temple. 
New York: Baker, Voorhis, & Co. 1895. pp. xvi, 280. 

“In no respect does the spirit of French law differ more radically from 
our own than in relation to marriage.” Thus Mr. Kelly begins his book. 
That the differences between the two systems are very striking, the reader 
must admit. The curious French rule, which requires a man of any age 
who is about to marry to solicit the consent of an unwilling parent by 
the formal petition known as the acte respectueux, and which allows the 
parent to delay the marriage upwards of two years, certainly has no 
counterpart in our law. Nor have we any provision which charges a 
father-in-law with the support of an indigent son-in-law (see p. 73), nor 
any doctrine that promises of marriage are void as trenching on the abso- 
lute freedom of choice which should prevail until the actual ceremony 
(see p. 28). The discussion of these points of difference renders the 
book very interesting. Its practical value lies in its clear statement of 
the many difficulties attendant on marriages between French citizens and 
foreigners, and of the formalities essential to render such marriages valid. 
The author’s work is supplemented by copious selections from the French 
Code, accompanied by a translation. R. G. D. 





THE NATURE OF THE STATE. By Westel W. Willoughby, Ph. D., Lec- 
turer on Political Philosophy at Johns Hopkins University. New York 
and London: Macmillan & Co. 1896. pp. xii, 448. 

This treatise would more naturally be found on the shelves of an 
economist than on those of a lawyer, for its aim is the construction of a 
system of political philosophy. There is, however, an interesting dis- 
cussion of the origin and nature of law, followed by a chapter on ana- 
lytical jurisprudence. The author adopts the views of the English 
analytical school, and, following the theory of Bentham and of Austin, 
maintains that all law, whether legislative or judicial, is a command of 
the sovereign. On this line he shows that “not until a principle has 
been declared by the legislative mouthpiece of the State or judicially ac- 
cepted by the courts, and the courts’ rulings in turn acquiesced in by the 
ruling authorities, as evidenced by the enforcement thereof, does such a 
principle become stamped with the quality of law in the Austinian sense.” 
He repudiates the historical view that customary law becomes invested 
with a legal character by the general recognition of its binding force 
before its acceptance by the courts. The book is well written, and is 
sure to be interesting to students of political science. i. t. 











